STATE OF NORTH CAROLINA
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L In The General Court Of Justice

AKE
W County [] District Superior Court Division
Name And Address Of Plaintiff 1
Mark E. Harris o
¢/o Crumpler Freedman Parker & Witt FRTE TN e B e GENERAL
860 West Fifth Street CIVIL ACTION COVER SHEET
Winston-Salem . [X].INITIAL FILING [T] SUBSEQUENT FILING

NG ., 27101

Name And Address Of Plaintiff 2

Rule 5(b), General Rules of Practice For Superior and District Courts

I

Name And Address Of Attorney Or Party, If Not Represented (complete for initial
Lappearance or change of address)

Dudley A. Witt and David B. Freedman
Crumpler Freedman Parker & Witt

VERSUS

860 West Fifth Street

Name Of Defendant 1
The North Carolina Bipartisan State Board of Elections and

Ethics Enforcement a/k/a The North Carolina State Board of
Elections and Ethics Enforcement

Winston-Salem NC 27101

Telephone No. Cellular Telephone No.
336-725-1304

NC Attorney Bar No. Attorney E-Mail Address

11155/10334 dudley@cfpwlaw.com / david@cfpwlaw.com

S jtted
ummons Submitte Yes D No

Initial Appearance in Case I [} Change of Address

Name Of Defendant 2 Name Of Firm
Crumpler Freedman Parker & Witt
FAX No. . P p
L2 - Fol— SLYS
Counsel for
Summons Subnitted [] All Plaintifis  [_] All Defendants Only (list party(ies) represented)
[ves[]no Petitioner

[] Jury Demanded In Pleading
[] Complex Litigation

[T] Amountin controversy does not exceed $15,000
[] Stipulate to arbitration

TYPE OF PLEADING

{check all that apply)
(] Amend (AMND)
D Amended Answer/Reply (AMND-Response)

L] Amended Complaint (AMND)

[] Assess Costs (COST)

L] Answer/Reply (ANSW-Response) (see Note)

[] change Venue (CHVN)

[] complaint (COMP)

[] Confession Of Judgment (CNJF)

[] Consent Order (CONS)

L] consolidate (CNSL)

] Contempt (CNTP)

] Continue (CNTN)

D Compel (CMPL)

L] counterclaim (CTCL) Assess Court Costs

[ crossclaim (list on back) (CRSS) Assess Court Costs
L] pismiss (DISM) Assess Court Costs

L] Exempt/Waive Mediation (EXMD)

O Extend Statute Of Limitations, Rule 9 (ESOL)

[:] Extend Time For Complaint (EXCO)

L] Failure To Join Necessary Party (FINP)

(check all that apply)

Failure To State A Claim (FASC)

Implementation Of Wage Withholding In Non-IV-D Cases (OTHR)
Improper Venue/Division (IMVN)

including Attorney’s Fees (ATTY)

Intervene (INTR)

Interplead (OTHR)

Lack Of Jurisdiction (Person) (LJPN)

Lack Of Jurisdiction (Subject Matter) (LJSM)

Modification Of Child Support In IV-D Actions (MSUP)

Notice Of Dismissal With Or Without Prejudice (VOLD)

Petition To Sue As Indigent (OTHR)

Rule 12 Motion In Lieu Of Answer (MDLA)

Sanctions (SANC)

Set Aside (OTHR)

Show Cause (SHOW)

Transfer (TRFR)

Third Party Complaint (list Third Party Defendants on back) (TPCL)
Vacate/Modify Judgment (VCMD)

Withdraw As Counsel (WDCN)

Other (specify and list each separately)
Petition for Writ of Mandamus and Appeal from the Failure of State
Board to Act

XOUOOOOOOoOOooOoooOoooOod

NOTE: A/l filings in civil actions shall include as the first page of the filing a cover sheet summarizing the critical elements of the filing in a format prescribed by the Administrative
Office of the Courts, and the Clerk of Superior Court shall require a party to refile a filing which does not include the required cover sheet, For subsequent filings in civil
actions, the filing party must either include a General Civil (AOC-CV-751), Motion (AOC-CV-752), or Court Action (AOC-CV-753) cover shee.

AOC-CV-751, Rev. 1/14
© 2014 Administrative Office of the Courts

(Over)



[l

L] Appointment Of Receiver (APRC)

O

L]
[]

Administrative Appeal (ADMA)

Attachment/Garnishment (ATTC)
Claim And Delivery (CLMD)

L] Collection On Account (ACCT)
L] Condemnation (CNDM)

Contract (CNTR)

D Discovery Scheduling Order (DSCH)

Injunction (INJU)

CLAIMS FOR RELIEF

L] Limited Driving Privilege - Out-Of-State
Convictions (PLDP)
L] Medical Malpractice (MDML)
D Minor Settlement (MSTL)
O] Money Owed (MNYO)
Negligence - Motor Vehicle (MVNG)
l Negligence - Other (NEGO)
D Motor Vehicle Lien G.S. 44A (MVLN)
D Possession Of Personal Property (POPP)

[_] Product Liability (PROD)
L] Real Property (RLPR)
Specific Performance (SPPR)

Other (specify and list each separately)
Writ of Mandamus

Date

T 2, 201

T o <

FEES IN G.S. 7A-308 APPLY

Assert Right Of Access (ARAS)
Substitution Of Trustee (Judicial Foreclosure) (RSOT)
Supplemental Procedures (SUPR)

PRO HAC VICE FEES APPLY
Motion For Out-Of-State Attorney To Appear In NC Courts In A Civil Or Criminal Matter (Out-Of-State Attorney/Pro Hac
Vice Fee)

No.

] Additional Plaintiff(s)

No.

[1 Additional Defendant(s)

L] Third Party Defendant(s)

Summons
Submitted

[Tves [No

[lyes [JNo

[[JYes [ ]No

[]Yes [ No

[Tyes []No

Plaintiff(s) Against Whom Counterclaim Asserted

Defendant(s) Against Whom Crossclaim Asserted

AOC-CV-751, Side Two, Rev. 1/14
© 2014 Administrative Office of the Courts
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RN " : File No.
STATE OF NORTH €AROLINA B
WAKE Count In The General Court Of Justice
founty [ District Superior Court Division
Name Of Plaintiff S
Mark E. Harrls
Address CIVIL SUMMDN 8
P.0. Box 77451 . []ALIAS AND PLURIES SUMMONS (ASSESS FEE)

Gily, State, Zip
Charlotte, N.C. 28271
VERSUS

6.5, 1A-1, Rules 8 and 4

Name OF Défendatil(s} Date Original Sumimons lssued

Thie:Nortti €arolina. Bipartisan Staté Board of Eléctions and Ethics

‘Enforcement a/l/a The Notth Garolina State. Board of Elections and |Date(s) Subsequent Summans(es) lssued

Ethics Enforeement

To Each ©f The Defendant(s) Named Below:

Nanie And Adgrsss OF Defendant 1 Name And Address Of Defendant 2

Kimberly-Strach, Executive Director

Nerth Carolina State Board of Elections and Ethics Enfor¢enient
| 436 North Saltsbury Street, 3vd Floor

Ralelgh, NC 27603

IMPORTANT! You have Been sied! Thess papers'aré legdl documents, DO NOT throw these papers out!
You have to respond withiit 30" days. You may want to talk with a fawyer about your case as soon as
possible, and, if needed; speak with someonewho reads Englxsh and can translate these papers!
JIMPORTANTE! ;Se ha-entablado un proceso civil en su contral Estos papeles son documentos Jegales.

% NG TIRE estos papeles!
Tiéne que contestar a iés tardar en 30 dias. (Puede querer consultar con un-abogado lo antes posible
acerca dé su caso v, de ser necesario, hablar con alguien que lea-inglés y:que pueda traducir estos

docurientos!

A Civil Action Has Been CGommenced Against You!

You are notified to appear and answer the complaint of the plaintiff as follows:

1. Serve a copy of your written answer to-the complaint upen-the plaintiff o plaintiff's attoriey within thirty (30) days after you have been
served, You may serve youl anawer by dsiivering & copy ta the plaintiff or by reafling it to the plaintif’s last known address, and

2, File the original ofthe written answer with the Clerk of Superior Court of the county hamed above.

if you fail to answer the complaint, the plaintiff will apply 1o the Gourt for the relief demanded in the complaint,

Narg And Address OF Plaintiif's Atiormey (If none, Address Of Plainiiﬁ? Date tssusd e OV /Ey )
Dudley A. Wittaid David B, Freedman’ / -5 77 w_Llpw
CRUMPLER FREEDMAN PARKER & WITT Signatura /4(\/
860 West Fifth Stiget 1
Wihston-Salem, NC 27101 ﬁ)a‘pﬂty oseC I:] Assistant CSC D Clerk OF Supenier Court
’ Date OF Eédor,s"se}nar_zt Time )
[JENDORSEMENT (ASSESS FEE) [Jam [Chem
This Surhmons was originally Issued on the dafe ndicdted Slanatire
above and refufhed hot.served, At fhe request.of the plamnff
the time within which this Summens must be served is - -
extended sixty (6Q) days. [ Deputy €8c 7] Assistant €30 7] Clerk OF Suparior Gourt

NOTE TO PARTIES: Many sounties-have MANDATORY ARBITRATION programs In which most cases where the athount in, ontroversy is $26,000 or
léss are heard by an.arbitrator before. & tial, The-parties will be notified if this case s assigned for mandatory-arbitration, abd, If

so, what procedure is to be followed.

(Over)

- ADC-CVE100, Rav, 4718
© 2018 Administrative’ Ofice of the Courts.
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; ] Sk i Lk, RETURN OF SERVICE
|-ceriify that this Summons and a cepy of the complaint were received and served as follows:

DEFENDANT 1
Name OF Defehdant

Ddle Served Time Senved
[(Jaw [Jem

[] ‘By delivering to the’ defendant named above a copy of the summons and complaint,

[] By leavi ng & copy of the summons and complaintat the dwelling house or usual place of abode of the defendant named above with'a
person of suitable age and discretion then residing thérein.

] As the deferdant is a corporation, service was: effected by delivering a copy of the summons and complaint to the person named

below.
Name And Address OF Person With Whom Copigs Lelt (if corporation, give tifle of péf:soﬂ coples leftwill)

[T-other maniner of service (specify)

Rl “

T Defendant WAS NOT served for tfie following reason:

DEFENDANT 2
Time Served Namé Of Deferidant

Clam Cem

| Date. Served

[} By delivering to the defendant named above a copy of the sumnions and complaint.

[ By leaving a-copy of the summons and complaint at the dweliing house or usual place. of abode of the defendant namad.above with a
person of suitable age and discretion then residing therein.

[] As thedefendant Isa corporation, service was effected by delivering a copy of the summons and conipldintto the person named
below. . .

Name And Address Of Person-With Whom Copies Left (if corporation, give tille of pferson’copies left. with)

[T Other manner of service {specify)

[[] Defandant WAS NOT served for the following reason;

Service Fee Paid. Signature OFf Depuly Sheriff Making Relurn ‘ ) !
& - . g
Date Recaived - ‘Name Of Sherlf (fype or piint) ‘
Date-0f Relurn County OF Shenilf

AOG-CV-100, Side Two, Rev: 4/18 .
@ 2018 Adiministrative Office of ths Courts
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STATE OF NORTH CAROLINA  © ' "IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF WAKE - Ciyil Action No. 18 CVS
MARK E. HARRIS, S

Petitioner, \\K//
'

PETITION FOR WRIT OF

THE NORTH CAROLINA BIPARTISAN MANDAMUS AND APPEAL FROM
STATE BOARD OF ELECTIONS AND THE FAILURE OF STATE BOARD TO™
ETHICS ENFORCEMENT a/k/a THE ACT
NORTH CAROLINA STATE BOARD OF
ELECTIONS AND ETHICS
ENFORCEMENT,

Respondent.

Pursuant to N.C. Gen. Stat §§163-22 and 163-182.14, and the inherent authority of the
-Court, Mark E. Harris (“Dr. Harris”), candidate for the United States House of Representatives in
the North Carolina Ninth Congressional District, respectfully petitions this Court to issue a Writ
of Mandamus directing the North Carolina Bipartisan State Board of Elections and Ethics
Enforcement, through its Executive Director, Kimberly Strach, (“Respondent” or “State Board™),
to authenticate and certify Dr. Harris as the winner of the 2818 North Carolina Ninth Congressional
District (“9th District”) election, because the counties in said District previously authenticated the
results of said election and no protest was filed relating to the conduct of the November 6, 2018
election in the 9th District. As such, the State Board was required by statute to ministerially
authenticate said results by November 27, 2018, and certify the same by December 3, 2018. See
N.C. Gen. Stat. §§ 163-182.5 and 182.15 (formerly §§ 163A-1172 and 1184). As of the date of the
filing of this Petition, the State Board has not yet authenticated or certified the winner of the 9th

District in contravention of state law. Id. Because (1) time is of the essence; (2) the former State



Board was promulgated pursuant to an unconstitutional statute and therefore any action taken by
it is void ab initio,; (3) the former State Board operated outside of any statutory authority; and (4)
the new term for the incoming North Carolina State Board of Elections under N. C. Gen. Stat.
§163-19(b) will not begin for many weeks, the uniform finality of a federal election is endangered
by the State Board's actions and the citizens of the 9th District have no representation in Congress.
As a result, Petitioner has no other recourse but to seek a writ from this Court directing the State
Board, through its Executive Director, to authenticate and certify the election results in the 9th

District.
In support of his request for a Writ of Mandamus, Petitioner shows the following:
L PARTIES

1. Petitioner, Mark E. Harris, is a citizen and resident of Charlotte, Mecklenburg
County, North Carolina, who ran successfully for Congress in the November 6, 2018 general

election in the 9th District,

2. Respondent, North Carolina Bipartisan State Board of Elections and Ethics
Enforcement a/k/a the North Carolina State Board of Elections and Ethics Enforcement, is the state
agency charged with the administration of the elections process, as well as campaign finance,

ethics and lobbying disclosure and compliance.

3. The Executive Director of the State Board is charged with performing duties

imposed by statute and assigned to her by the State Board.

4. The State of North Carolina is a sovereign State with its capital in Raleigh, Wake

County, North Carolina.



IL PROCEDURAL HISTORY

In recent years, the North Carolina General Assembly has enacted several variations of the
legislation relating to regulations governing elections in North Carolina. Session Law 2017-6 was
enacted into law on April 25, 2017 and, through its enactment, effectively reorganized two
agencies, the North Carolina State Board of Elections and the State Ethics Commission, into the
Bipartisan State Board of Elections and Ethics Enforcement. The reformulated State Board
consisted of four members from each of the two largest political parties; the statute further
provided that these individuals were to be-selected from lists of nominees provided by the leaders
of each party. On April 26, 2017, Governor Roy Cooper filed suit in Wake County Superior Court,
Case No. 17 CVS 5084, challenging Sections 3 through 22 of Session Law 2017-6 and seeking to
enjoin the enforcement thereof.

On October 31, 2017, the Wake County Superior Court submitted an Order to the Supreme
Court certifying its findings of fact and conclusions of law which led to the court’s decision to
dismiss the action under Rule 12(b)(1) and also provided its unanimous ruling that Session Law
2017-6 was not unconstitutional. On January 26, 2018, the Supreme Court reversed and remanded
the Superior Court’s Order, finding that the merger of the State Board of Elections and the Ethics
Commission was a constitutional exercise of the General Assembly’s authority, but also finding
that certain provisions of Session Law 2017-6 relating to the membership of and appointment-of
members to the State Board were unconstitutional. See Cooper v. Berger, 370 N.C. 392, 809 S.E.2d
98 (2018).

On March 5, 2018, after the case was remanded to the Superior Court for entry of final
judgment, a three-judge panel authorized by the Chief Justice of the North Carolina Supreme Court
declared N.C. Gen. Stat. § 163A-2 void and of no effect, and the court thereafter permanently

enjoined the State Board from further action related to matters outlined in the statute. (Emphasis

3



added). Pursuant to N. C. Gen. Stat. §1-253 et seq. and North Carolina Rule of Civil Procedure 57,

the Court entered its final judgment as follows:

a.

Declaring that Part VIII of Session Law 2018-2 (House Bill 90) is unconstitutional and
therefore void and of no effect.

Declaring that Section 17 of Session Law 2017-6 is unconstitutional and therefore void
and of no effect.

Declaring that Section 7 (H) of Session Law 2017-6 is unconstitutional and therefore
void and of no effect.

Declaring that Section 7 (H) of Session Law 2017-6 and Section 8 (b) of Session Law
2018-2 (House Bill 90) are unconstitutional and therefore void and of no effect.

Permanently enjoining Part VIII of Session Law 2018-2 in its entirety, and Sections 3
through 22 of Session Law 2017-6 in-their entirety.

The Court then suspended its injunction against the enforcement of the portions of Section

8(b) of Session Law 2018-2 that enacted N.C. Gen. Stat. § 163A-2(a)-(e), in order to allow the

then-current, nine-member State Board to continue to serve until the results of the November 2018

elections were certified by the State Board. On October 22, 2018, the Court extended the stay

through December 3, 2018, and on December 3, the Court, sua sponte, extended the stay for a third

time - through noon on December 12, 2018. The Court then, on December 11, 2018, after the

Chairman of the State Board represented to the Court that the State Board would complete its work

regarding the 2018 general election after an evidentiary hearing regarding the 9th District

congressional election on December 21, 2018, extended the stay once again until December 28,

2018.

On December 27, 2018, the same three-judge panel issued an Order addressing the Joint

Motion to Extend the Stay in the above-captioned case. In said Order, the three-judge panel,

authorized by Order of the Chief Justice of the Supreme Court of North Carolina, found as facts,

among other findings, the following;:



3. The extension of the Stay was in full recognition of the need for stability and the
orderly function of the Board during its work in dealing with the elections which
had not been certified and the integrity of the decisions of the Board, such as not to
confuse or negatively impact the confidence of the people in the results of the
elections.

11.  The day after the final extension of the Stay was entered, the State Chairman of the
Board of Elections and Ethics Enforcement published a discovery and hearing
schedule which completely and totally disregarded the timetable established by the
extension of the Stay indicating a complete disregard for an Order of this Court;

12.  The parties have not given even a cursory explanation as to why the hearing was
continued from December 28, 2018 until January 11, 2019, let alone one
demonstrating compelling reasons and substantial and reasonable justification, for
not only the additional time needed, but the total disregard of the previous Order of
the Court in extending the Stay;

Based upon the above facts, the Court finds that:

2. The fact remains that a critical election hangs in the balance, and the voters of the
Ninth Congressional District are entitled to have their elected representative in
place by the time Congress convenes, or to know why they will not have their
representative in place, and further to know with certainty what action is being
taken to ensure they are properly represented in the important matters before
congress;

A copy of the December 27, 2018 Order is attached hereto and incorporated herein by
reference as “Exhibit A.” As a result of the December 27, 2018 Order of the three-judge panel, the
previous State Board was, in effect, disbanded as of noon on December 28, 2018. On the same
day, the North Carolina Legislature adopted Session Law 2018-146, which provides that the part
of the law establishing the new State Board of Elections takes effect on January 31, 2019 and that
the terms of office of the new State Board will commence on May 1, 2019. ! Because of said

legislative action, the winner of the 9th District election cannot, without Court intervention,

officially be certified until the new State Board is operational. As such, as noted by the three-

1 See N.C. Gen. Stat. § 163-19(b) (“The State Board of Elections shall consist of five registered voters whose terms
of office shall begin on May 1, 2019.”)



judge panel, the voters of the 9th District will not have “their elected representative in place by the
time Congress convenes,” nor will they “know why they will not have their representative in place,
and further to know with certainty what action is being taken to insure that they are properly
represented in the important matters before congress.” (See “Exhibit A”).

Upon receiving notice of the December 27, 2018 Order from the three-judge panel, the
Mark Harris for Congress Committee (“Harris Committee”) filed with the State Board an
Emergency Petition to Certify Election. By letter dated December 28, 2018, the former Chairman
of the State Board informed the Harris Committee that he refused to call a meeting to discuss the
Emergency Petition: to Certify Election and that only two members of the Board of Elections
desired to call a meeting before the then-existing State Board was disbanded. As a result, the
Emergency Petition to Certify Election was not affirmatively determined by State Board.

It is apparent that, prior to the adoption of Session Law 2018-146, a request was made for
an opinion from the Attorney General of the State of North Carolina as to the effect of the October
. 16, 2018 Order of the three-judge panel in Cooper v. Berger, No. 18 CVS 3348 on the structure
and composition of the State Board. Thereafter, on November 28, 2018, Chief Deputy Attorney
General Alexander Peters opined in an Advisory Letter that it was the position of the North
Carolina Attorney General’s Office that: “after the stay of the Order expires, and until the
enactment of revised legislation, N.C. Gen. Stat. § 163-19 . . . will again govern the composition
of the Board and appointment of its members.” A copy of said Advisory Opinion is attached hereto
and incorporated herein by reference as “Exhibit B.”

Part III, Section 3.1(a) of Session Law 2018-146, provides for the Revisor of Statutes to
re-recodify Chapter 163 A of the General Statutes back into Chapters 163, 138A, and 120C of the

General Statutes, subject to the other provisions in Session Law 2018-146. A copy of Session Law



2018-146 is attached hereto and incorporated herein by reference as “Exhibit C.” This is consistent,
in effect, with the Attorney General's Advisory Letter that the provisions of Chapter 163 of the
North Carolina General Statutes would control once these provisions take effect. Petitioner is
informed and believes that such re-recodification has not occurred.

Part III, Section 3.5(b) of Session Law 2018-146, provides that actions may still be
instituted against the "Bipartisan State Board of Elections and Ethics Enforcement” through
January 31, 2019, and that the "State Board of Elections" may be substituted thereafter upon re-
recodification of Chapter 163. For purposes of this Petition, and for purposes of all actions to be
taken hereafter, Session Law 2018-146, which the General Assembly passed on December 27,
2018, over Governor Cooper’s December 12, 2018 veto, and Chapter 163 of the North Carolina
General Statutes, as re-established by operation of law, are the proper authorities under which
Petitioner submits this Petition.

As such, the Petitioner respectively requests the Court to issue, under its inherent authority,
a Writ of Mandamus to the Executive Director of the State Board to perform immediately the
administrative act of certifying the results of the 9th District election in accordance with the county
board of education's authentication of the election results to ensure the continuous representation
in Congress in 2019 for the citizens of the 9th Congressional District. This Court provides the
only available avenue to protect the citizens of the 9th Congressional District from being denied
congressional representation as Congress prepares to be seated on January 3, 2019.

FACTUAL BACKGROUND

The 2018 Election for the 9th District was held on November 6, 2018. The 9th District.
covers eight North Carolina counties: Mecklenburg, Union, Anson, Richmond, Scotland, Robeson,
Cumberland, and twelve of seventeen precincts in Bladen County. By the end of the night of the

election, Dr. Harris, the Republican Party nominee, led Dan McCready (“Mr. McCready™), the
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Democratic Party nominee, by 1860 votes.

N.C. Gen. Stat. § 163-182.5 (formerly § 163A-1172(b)) requires that each North Carolina
county board of elections meet at 11:00 a.m. on the tenth day following an election (November 16,
2018 in this case) to “complete the canvass of votes cast and to authenticate the count in every
ballot item in the county by determining that the votes have been counted and tabulated correctly.”
The respective county boards of election for Mecklenburg, Union, Anson, Richmond, Scotland,
Robeson, Cumberland, and Bladen counties did, in fact, meet on or about November 16, 2018, and
completed the canvass of votes cast and authenticated the count in every ballot item in the
tespective county by determining that the votes were counted and tabulated correctly.

Similarly, pursuant to N.C. Gen. Stat. § 163-182.5 (formerly § 163A-1172(c)), the State
Board of Elections was required to meet at 11:00 a.m. on November 27, 2018 (three weeks after
election day) to “complete the canvass of votes cast in all ballot items within the jurisdiction of
the State Board of Elections and to authenticate the count in every ballot item in the county by
determining that the votes have been counted and tabulated correctly.” At this point after
completion of the canvass, the certified vote totals again had Dr. Harris leading Mr. McCready,
now with a final a vote count of 139,246 to 138,341, respectively, with Jeff Scott (Libertarian)
receiving 5,130 votes. Thus, Dr. Harris’s margin of victory over Mr. McCready was 905 votes.
Neither Mr. McCready, Mr. Scott, nor any registered voter in the 9th District filed an election
protest over the results of the 9th District election, and Mr. McCready did not ask for a recount of
the results of the 9th District election.

Pursuant to N.C. Gen. Stat. § 163-182.15 (formerly § 163A-1184), the State Board “shall
issue a certificate of nomination or election . . . . [within] six days after the completion of the

canvass pursuant to § 163-182.5 (formerly § 163A-1172), unless there is an election protest



pending.” (Emphasis added). The State Board did, in fact, meet for canvass on November 27,2018
but, despite the absence of a protest by any registered voter in the district, still refused to
authenticate or certify Dr. Harris as the winner of the 9th District election without any substantive
explanation. A press release issued on November 27, 2018 by Patrick Gannon, the Public
Information Officer of the State Board of Elections, stated:

The State Board did not certify the results of the 9th Congressional
District race. In his motion, Board Vice Chairman Joshua Malcolm
cited the Board’s authority under G.S. 163A-1180 as the reason for
delaying certification of that contest.

That statute gives the Board the authority to “take any other action
necessary to assure that an election is determined without taint
of fraud or corruption and without irregularities that may have
changed the result of an election.”

(Emphasis in original). A true and accurate copy of Mr. Gannon’s press release is attached
hereto and incorporated herein by reference as “Exhibit D.” The State Board offered no further
explanation to Dr. Harris, the Harris Committee, or the public as to why Dr. Harris was not certified
as the winner of the 9th District election despite his clear vote lead. The State Board recessed its
November 27, 2018 meeting until November 30, 2018.2

On November 30, 2018, the State Board reconvened the November 27, 2018 meeting. At
the start of the meeting, the State Board immediately and inexplicably voted to go into closed
session, purportedly pursuant to N.C. Gen. Stat. § 143-318.11. After spending almost three (3)
hours in closed session, the State Board did not certify Dr. Harris as the winner of the 9th District
election. Specifically, the State Board passed a motion proposed by Vice Chairman Josh Malcolm,

setting an evidentiary hearing on the conduct during the 9th District election on or before

2 The public notices of the November 27, 2018 and November 30, 2018 meetings provided no notice that the State
Board would consider the 9th District election. A true and accurate copy of the State Board's public notices for both
meetings is attached hereto and incorporated herein by reference as “Exhibit E.”



December 21, 2018, purportedly under the provisions of N.C. Gen. Stat. § 163A-1180° and 1181,
in light of claims of irregularities with regard to absentee-by-mail voting in Bladen County.
Despite the lack of any protest or recount request, and in direct contravention of N.C. Gen.
Stat. § 163A-1172(c) and N.C. Gen. Stat. § 163A-1184(b), the State Board, prior to its dissolution
by court order dated December 27, 2018 and after a request by Petitioner to certify the same,
refused to authenticate or-certify the results of the 9th District election, or to- otherwise make

information about their actions public.

III. ISSUES PRESENTED AND RELIEF SOUGHT

The issues presented in this Petition are:

1.) Whether the refusal by the State Board of Elections to perform the ministerial act of
authenticating and certifying the election results as required by N.C. Gen. Stat. § 163-
182.5 (formerly § 163A-1172(c)) and N.C. Gen. Stat. § 163-182.15 (formerly § 163A-

1184(b)) was a violation of said statutes.

3 N.C. Gen. Stat. § 163-182.12 (formerly § 163A-1180), entitled “Authority of State Board over protests” sets forth
the procedure for initiating and overseeing protests and reads: “The State Board of Elections may consider protests
that were not filed in compliance with G.S. § 163-182.9 (formerly § 163A-1177), may initiate and consider complaints
on its own motion, may intervene and take jurisdiction over protests pending-before a county board, and may take any
other action necessary to assure that an election is determined without taint of fraud or corruption and without
irregularities that may have changed the result of an election. Where a known group of voters cast votes that were lost
beyond retrieval or where a known group of voters was given an incorrect ballot style, the State Board of Elections
may authorize a county board of elections to allow those voters to recast their votes during a period of two weeks after
the canvass by the State Board of Elections required in G.S. § 163-182.5(c) (formerly § 163A-1172(c)). If there is no-
State Board canvass after the election, the State Board may authorize the county board to allow the recasting of votes
during the two weeks after the county canvass set in G.S. § 163-182.5(a) (formerly § 163A-1172(a)). If the State
Board approves a recasting of votes under this section, any procedures the county board uses to contact those voters
and allow them to recast their votes shall be subject to approval by the State Board. Those recast votes shall be added
to the returns and included in the canvass. The recasting of those votes shall not be deemed a new election for purposes
of G.S. § 163-182.13 (formerly § 163A-1181). No registered voter in the 9th District has filed an election protest over
the results of the 9th District election and Mr. McCready has not asked for a recount of the results of the 9th District
election.

4N.C. Gen. Stat. § 163-182.13 (formerly § 163A-1181) sets forth the procedures by which the State Board of Elections
shall determine when and how a new election may be held.
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2.) Whether any action taken by a State Board of Elections now disbanded by Court Order

dated December 27, 2018 has any force or effect.
Petitioner seeks the following relief:

A writ of mandamus issued to Respondent, through its Executive Director, Kimberly
Strach, directing Respondent to authenticate and certify Dr. Harris as the winner of the 9th

District Congressional election.

IV. ARGUMENTS
The party seeking a writ of mandamus must demonstrate each of the following
requirements: (1) he has a clear and indisputable right to the relief sought; (2) the responding party
has a clear duty to do the specific act requested; (3) the act requested is an official act or duty; (4)
there are no other adequate means to attain the relief he desires; and (5) the issuance of the writ
will effect right and justice in the circumstances. Earley v. Braxton (In re Braxton), 258 F.3d 250,

261 (4th Cir. 2001).

In effect, this statute provides no authority for the Governor to appoint an “interim” Board,
and no Board can act with any statutory grant of authority until Session Law 2018-146 allows for
action to be taken. Taken together, the binary conclusion drawn from the plain language of the
new statute, and guidance from the Chief Deputy Attorney General is that since the State Board of
Elections was effectively deemed unconstitutional at the expiration of the stay on December 28,
2018, there will be no State Board authorized by statute to certify the results of the November 2018
election for many weeks.

In the Order issued on December 27, 2018, the three-judge panel reinforced the importance

to the constituents of the 9th District to have their elected U.S. House representative in place by
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the time Congress convenes. It is incomprehensibly disadvantageous to the constituents of the 9th
District to lack a representative in Congress for any period of time, no less for the extended period
until the new State Board is operational.®

In a similar case involving the unusual situation where the State Board sits vacant, the
Wake County Superior Court has previously determined that, “[i]n the absence of appointed and
swern members on the State Board of Elections decisions of the county boards of elections on
election protests under Article 15A of Chapter 163 of the General Statutes are final and lack any
additional administrative process.” Moreover, the court determined that it “has inherent authority
to supply necessary relief to parties whose legal rights are affected by a vacant State Board and to
preserve the uniform and orderly operation of elections administration.” Furgiuele v. State Board,
17°CVS 15132 (N.C. Super. Ct., Dec. 14, 2017). (See attached “Exhibit F”).

In the same case, the Honorable Paul C. Ridgeway determined that the inability of the State
Board to act is effectively considered to be a denial by the State Board. Given the unique
circumstances surrounding the prior State Board being permanently enjoined to act by a three-
judge panel of Superior Court Judges, and the timeline that Session Law 2018-146 sets forth for
the establishment and operation of the new State Board designed specifically by statute to continue
matters handled by the prior unconstitutional State Board, a gap in operations has been created,
but Pefitioner does not assert a denial of certification has occurred here. Nonetheless, to the extent
this Court or another Court of competent jurisdiction determines that the inability of the State

Board to act (based on the prior statute establishing the prior State Board being declared

5 The arbitrary deadlines published by the Chairman of the State Board were deemed to “completely and totally
disregard[] the timetable established by the extension of the Stay, indicating a complete disregard for an Order of this
Court” in the court’s December 27, 2018 Order. Thus, not only was the scheduling in the case arbitrary, it was
established in contempt of an Order of the court.
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unconstitutional, the dissolution of the stay of the injunction that kept the prior unconstitutional
State Board operational until noon on December 28, 2018, and the fact that a new State Board does
not become operational for several weeks under Session Law 2018-146) renders a denial of
certification to have occurred, this action should be accepted as an appeal to the Wake County
Superior Court pursuant to N.C. Gen. Stat. § 163-182.14 (comparable to former N.C. Gen.
Stat. § 163A-1183) and other applicable law.

This Petition is not intended to be mutually exclusive of the currently pending State Board
investigation; to the contrary, Petitioner has been, and continues to remain, willing to proceed with
the current investigation into allegations of voter irregularities during the November 6, 2018
election. In fact, Section 3.5(a)-(¢) of Session Law 2018-146 generally states that reorganization
under the re-codified act should not affect any current proceeding. However, the pending
investigation cannot proceed under the auspices of a State Board that was convened under a statute
that has been deemed unconstitutional. With the extended period of time between the filing of this
Petition and the date the new State Board becomes operational, the issuance of a Writ of
Mandamus is proper in this case as the Petitioner has established a clear legal right to the
immediate issuance of a certificate of election, no facts have been presented by the State Board or
any other party indicating that election irregularities affected the result of the election or that the
extraordinarily high standard for calling a new election has been met, and the Executive Director
of the now disbanded State Board “is obligated to effectuate the administration of elections in
conformity with law.” (See attached “Exhibit F).

Here, the State Board's refusal to certify the results of the election in the 9th District, in
contravention of a state statute enacted by North Carolina’s General Assembly, effectively replaces

the wills of the voters and Legislature with its own. Petitioner has a clear and indisputable right to
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be certified as the victor in the 9th District. In re Braxton, 258 F.3d 250, 261 (4th Cir. 2001).
Petitioner is directly harmed by this constitutional violation because the Board’s action (or
inaction) prevents Dr. Harris from being certified as the winner of the election in the 9th District.

The U.S. Constitution’s Elections Clause provides that “[t]he Times, Places and Manner”
of Congressional elections “shall be prescribed in each State by the Legislature thereof” unless
“Congress” should “make or alter such Regulations.” U.S. CONST. art. I, § 4 (emphasis added).
It vests authority in two locations: (1) the state legislature and (2) Congress. Accordingly, the State
Board may only regulate the times, places, and manner of elegtions, including the certification
processes, in North Carolina to the extent the legislature has delegated such authority to it.

That principle is plain from the text of Article I, § 2 itself: the word “Legislature” was “not
one ‘of uncertain meaning when incorporated into the Constitution.”” Smiley v. Holm, 285 U.S.
355, 365 (1932) (quoting Hawke v. Smith, 253 U.S. 221, 227 (1920)). The term “Legislature”
necessarily differentiates between that body and the “State” of which it is but a subpart. And by
empowering one body of the state to prescribe election rules, the Constitution impliedly denies it
to others.

That obvious plain-text conclusion is also evident from several points of context. One is
that the power to regulate federal elections is incident to the Constitution’s establishment of a
federal government; it is not an inherent state power. U.S. Term Limits v. Thornton, 514 U.S. 779,
805 (1995); Cook v. Gralike, 531 U.S. 510, 522 (2001). Thus, it “had to be delegated to, rather
than reserved by, the states.” Cook, 521 U.S. at 522 (quotations omitted). Because the delegation
necessarily confines the scope of power, the term “Legislature” is “a limitation upon the state in
respect of any attempt to circumscribe the legislative power” over federal elections. McPherson v.

Blacker, 146 U.S. 1, 25 (1892).
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Another contextual reference point comes from the framing debates and early
commentaries. Though all concerned parties appreciated that state legislatures may abuse their
authority over election rules, none of them even proposed that other branches of state government
may exercise a check on such abuse. Instead, they viewed Congress as the exclusive check. See
THE FEDERALIST NO. 59 (Alexander Hamilton). That check, expressed directly in the
Constitution’s text, parallels the judicial-type functions Congress performs in other
quintessentially legislative affairs, as described in adjacent constitutional provisions. See U.S.
CONST. art. I, §§ 2-5. It was, furthermore, assumed that even Congress would exercise its.
prerogative to override state legislatures’ regulations only “from an extreme necessity, or a very
urgent exigency.” 1 J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE
UNITED STATES § 820 (3d ed. 1858). This was because the power “will be so desirable a boon™
in the “possession” of “the state legislatures” that “the exercise of power” in Congress would (it
was thought) be highly unpopular. Id.

In accordance with its mandate under Article 1, Section 4 of the United States Constitution,
the North Carolina legislature provided for the orderly conduct of elections by statute. Specifically,
the legislature passed, inter alia, Section 163-182.5 (formerly § 163A-1172), which sets forth the
procedure for canvassing and authenticating of the official election results. N.C. Gen. Stat. § 163-
182.5 (formerly § 163A-1172) provides:

(2) The Canvass. -- As used in this Part, the term “canvass” means the entire process of

determining that the votes have been counted and tabulated correctly, culminating in the

authentication of the official election results. The board of elections conducting a canvass
has authority to send for papers and persons and to examine them and pass upon the legality
of disputed-ballots.

(b) Canvassing by County Board of Elections. -- The county board of elections shall meet

at 11:00 A.M. on the tenth day after every election to complete the canvass of votes cast

and to authenticate the count in every ballot item in the county by determining that the
votes have been counted and tabulated correctly. If, despite due diligence by election
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officials, the initial counting of all the votes has not been completed by that time, the county
board may hold the canvass meeting a reasonable time thereafter. The canvass meeting
shall be at the county board of elections office, unless the county board, by unanimous vote
of all its members, designates another site within the county. The county board shall
examine the returns from precincts, from absentee official ballots, from the sample hand-
to-eye paper ballot counts, and from provisional official ballots and shall conduct the
canvass.

(c) Canvassing by State Board. -- After each general election, the State Board shall meet
at 11:00 A.M. on the Tuesday three weeks after election day to complete the canvass of
votes cast in all ballot items within the jurisdiction of the State Board and to authenticate
the count in every ballot item in the county by determining that the votes have been counted
and tabulated correctly. . . . If, by the time of its scheduled canvass meeting, the State Board
has not received the county canvasses, the State Board may adjourn for not more than 10
days to secure the missing abstracts. In obtaining them, the State Board is authorized to
secure the originals or copies from the appropriate clerks of superior court or county boards
of elections, at the expense of the counties.

N.C. Gen. Stat. § 163-182.5 (formerly § 163A-1172) (emphasis added). Similarly, the
legislature passed N.C. Gen. Stat. § 163-182.15 (formerly § 163A-1184), which sets forth, inter
alia, the procedure the State Board of Elections must undertake to certify election results. The

relevant portions of N.C. Gen. Stat. § 163-182.15 (formerly § 163A-1184) provide:

(a) Issued by County Board of Elections. -- In ballot items within the jurisdiction of the
county board of elections, the county board shall issue a certificate of nomination or
election. . . The certificate shall be issued by the county board six days after the completion
of the canvass pursuant to G.S. 163A-1172, unless there is an election protest pending.

(b) Issued by State Board. -- In ballot items within the jurisdiction of the State Board, the
State Board shall issue a certificate of nomination or election. . . The certificate shall be
issued by the State Board six days after the completion of the canvass pursuant to G.S.
163A-1172, unless there is an election protest pending.

(c) Copy to Secretary of State. -- The State Board shall provide to the Secretary of State a
copy of each certificate of nomination or election. .. The Secretary shall keep the
certificates in a form readily accessible and useful to the public.

N.C. Gen. Stat. § 163A-1184 (emphasis added).
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Through N.C. Gen. Stat. §§ 163-182.5 and 163-182.15 (formerly §§ 163A-1172 and 163A-
1184), the North Carolina legislature has delegated its authority to authenticate and certify election
results to the State Board, but in doing so has mandated that the State Board must do so within
three-weeks and three-weeks and six-days after an election day, respectively, absent a protest or
recount. (Emphasis added). As noted previously, no registered voter in the 9th District has filed
an election protest and Mr. McCready has not asked for a recount of the results of the 9th District
election. Therefore, the State Board has the “clear duty to” authenticate and certify election results,

which constituted an “official act or duty.” In re Braxton, 258 F.3d at 261;

Accordingly, by refusing to authenticate election results by November 27, 2018 and certify
the results by December 3, 2018, and by enterihg Orders related to this matter by a State Board
appointed by an unconstitutional statute, the State Board of Elections has acted outside of the scope
of its authority as‘delegated by the North Carolina legislature. In acting outside of its delegated
authority, and having been disbanded by court order due to the fact that the statute by which the
State Board was appointed has been found to be unconstitutional, the State Board has itself
improperly prescribed the time and manner of the November 6, 2018 election procedures, despite
clear, unequivocal, and contrary decisions by the North Carolina legislature—a violation of Article
I, § 4 of the United States Constitution.

The Board’s apparent reliance on N.C. Gen. Stat. § 163A-1180 (now § 163-182.12) to
justify its usurpation of legislative authority is unavailing since that section clearly only applies to
the “Authority of State Board over protests” (emphasis added) and since a formal protest has not
been filed by anyone relating to the 9th District. Regardless, the State Board's refusal to
authenticate or certify the election results for the 9th district is an unconstitutional usurpation of

legislative power by the State Board which must be prevented by this Court.
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Because North Carolina law mandates that the State Board authenticate and certify the 9th
District election under the circumstances presented by the unique facts of this case Mandamus is
the appropriate form of relief. The State Board is under an affirmative duty to supervise the
elections of the State. See N.C. Gen. Stat. § 163-22 (formerly § 163A-741). Respondent here is
under legal obligation to perform the act of authenticating and certifying the election, as it is
required to do so under N.C. Gen. Stat. §§ 163-182.5 and 182.15 (formerly §§ 163A-1172, 163A-
1184). With no protest pending and no court order in effect, Respondent had no discretion or
authority to refuse to authenticate or certify the election results from the 9th District.

Should this Court grant the Petition and order the Writ as Petitioner requests, this is a
narrow ruling that would likely affect no future elections. Nor would it set any dangerous precedent
preventing the review of potentially fraudulent election results. As discussed above, in the ordinary
course, the registered voters of the 9th District and State Board are entitled to initiate a protest
when they reasonably believe that an irregularity has occurred. N.C. Gen. Stat. § 163-182.12
(formerly § 163A-1180). The State Board in recent rulings has emphasized how timely compliance
with the rules on challenges and protests serve the interests of voters and allow elections to be
conducted and regulated with certainty in process, uniformity in application and finality of results.
The relief Petitioner requests in this writ is simply in line with that guidance—ensuring uniformity
in application and finality of results.

The Petition for a Writ of Mandamus seeks enforcement of the Petitioner’s right to a duly
issued certificate of election in order to assume his seat in the United States Congress. The
Petitioner should have assumed the seat to which he is now legally entitled following the County
Boards' authentication of his election. Thus, not only is Dr. Harris being harmed by being

prevented from holding the seat to which he was duly elected, the citizens of the 9th District of
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North Carolina will be adversely affected unless and until their elected representative is seated in
Congress.
V. PRAYER FOR RELIEF

WHEREFORE, Petitioner respectfully prays the Court for the following relief:

1. That the Court issue a Writ of Mandamus to Respondent ordering it to authenticate and
certify the election results and winner of the 9th District Congressional election;

2. That, to the extent the Court finds the disbanding of the prior State Board of Elections to
make it unable to act to be a denial of Petitioner's request or other right to certification of
the election results, this action be accepted and treated as an appeal to the Wake County
Superior Court pursuant to N.C. Gen. Stat. § 163-182.14 and other applicable law, and that
the Superior Court act on such appeal in accordance with law;

3. That the Court issue Yan ‘Order setting a hearing on the petition at the Court’s earliest
convenience, and allow either party to submit further briefing as desired;

4. For such other and further relief as the Court deems necessary or appropriate.

{Signature page follows)
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Respectfully submitted, this the ZOQ day of January, 2019.

CRUMPLER FREEDMAN PARKER & WITT
Attorneys for Mark E. Harris

Dudley A. Wikt
NC State Bar #: 11155
Email: dudlev@cfpwlaw.com

David B. Freedman

NC State Bar #: 10334

860 West Fifth Street
Winston-Salem, NC 27101
Telephone: 336-725-1304
Email: david@cfpwlaw.com
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STATE OF NORTH CAROLINA IN THE GENERAL, .COURT. OF JUSTICE
SUPERIOR COURT DM!SIQN

COUNTY OF WAKE 18CVS3348
g pEC 271 P e 13
ROY A. COOPER, Hil, in his official capamty ‘ :

as GOVERNOR OF THE STATE OF
NORTH CAROLINA,

Lr i sy B
wir gl gO0ETY, U o

)
)
) J RPN P
, )
Plaintiff, )
) o
vs. ) ORDER
: )
PHILIP E, BERGER, in his official capacity )
as PRESIDENT PRO TEMPORE OF THE )]
NORTH CAROLINA SENATE; TIMOTHY )
K. MOORE, in his official capacity as )
SPEAKER OF THE NORTH CAROLINA )
HOUSE OF REPRESENTATIVES; and THE )
STATE OF NORTH CAROLINA, )
‘ )
)
)

Defendants.

This Cause, coming on before the undersigned duly constituted Three Judge Panel.
to consider the Emergency Motion of McCready for Congress, filed on the 21%t day of
December 2018, to Intervene in this action and fo extend the stay issued by the Court;
and the Motion of Mark Harris for Congress, filed on the 30t day of November, 2018, to
* Intervene in this action and to extend the stay issued by the Court. The Court, in its.
discretion, GRANTS the Motions of both Parties to Intervene in'this Actioh. R

The Court, having granted the Motions of Harris and McCready to Intervene, now \
addresses the Motion of all parties to Extend the Stay of the Court The Court fi nds as

follows: oo W, e

1. The Court jssued its Order declarirnig the composition of the Bipartisan Board of
-Elections and Ethics-Unconstitutional on October 16; 2018. Recognizing the
close proximity to the November elections, the Court Stayed that Order through

- @nd including the November elections;

' 2. On Qctober 22, 2018 the Court extended that stay through and mcludmg 11:59

on December 3 201*8 to al !ow for the certaficat!on of the November eiectlons L '
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. On December 3, the Court enfered an order, sua sponte, extending the 'stay for
the third time, through noon on Detember 12, 2018. Thé extension of the Stay
was in full recognition-of the-need for stability and the orderly function of the
Board-duting its work jh dealirig with the elections which had not been cartified,
--and the integrity of the decisions of the Board, such as not to confuse or
negatively impact the confidence of the people in the resuits of the elections. We
stilf adhere to these principles and public policies;

. On December 10, 2018, Chairman Joshua Malcom wrote a letter to the Court in
response to a requést by the Court for an update on the status of the progress of
election certification, in which he stated that:
a. On November 27, the State Board voted 7-2 in support'of a motion
. ordering an evidentiary hearing on or before December, 21, 2018
regarding electioris not yat certified.
b. That the "Agency staff are working diligently", and- that "Should the Panei
wish to provide ¢ontinuity during the remainder of this process, be assured
we will endeavor to resolve outstanding maﬁers as quickly as we

responsibly can do so."

. The day after receiving this letter, the Court issued its 4th stay in an Order filed
on December 11. Acting in good faith upoh the assettion and understandirig that
the Board was to conduct a hearing on December 21, the stay was extended a
week beyond that date, "until 12:00 Noon, Friday December 28, 2018 or until the
. November 2018 statewide elections are certified, whichever occurs first."; :

. One day after the Court eniered its Order extending the stay, Chairman Malcom

* on December 12, 2018 wrote an unsolicited letter fo the Court. Af the direction of
the Court, the Trial Court Adniinistrator for Wake County inquired of counsel if
they. desired her to deliver this letter to the Court. Legislative Defendants’ counsel -
conseénted. To date, however, to our knowledge, all counsel have not yet
consented for the Court fo récsive this unsolicited letter from a non-party to thls
action. Accordingly, the Court has not received nor reviewed that '
correspondence. Paragraph 15 of the Joint Motion fo Extend the Stay refers. to
Chairman Malcom’s December letter being sent to the Court, implying the court
has received and considered the contents of that letter, which is not g correct

mferred statement of fact

. Paragraph 16 of the Joint Motion states, "Thereafter, on December 17, 2018
{which is 6 days after this court for the 4th time extended the stay, based on the
representation that the Board was conducting a Dec. 21 hearing), Chairman
Malcom issued an Order of Prooeedmgs fora hearing at 10:00 am on January

' | Jomt Motlon is there any exp!anauon was to why the hearmg was erroneously
: --"thought" to be on December 21; since that is the' deadlme date expressly -
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B provaded forin the motion adop‘ced by the Board on November 27, 2018 and
nowhere in the Joint Motion is there any explanation as to why ’the hearing was
continued from December 21, 2018 until January 11, 2019;

8. Parag‘raph 18 of the Joint Motion states that the January 11 hearing is estimated - -
to take between "one fo fwo" days and that deliberations will begin on the same
day the hearing ends. The State Board anticipates a decision regarding
certification within a regisonable time following deliberations, determination and
written order regarding certiﬁcataon or the need for a new elect:on durmg the

waek of Januaty 14.%

9. Paragraph 22 of the Joint Motion states that "It appears that the State Board will
be able to certify the remaining contests or establish the need for a new election

by January 18, 2019.";

10.1t appears to the Court that had the hearing been conducted on December 21, .
2018, this same 7 day time frame would have allowed for the Board to render it's
decision on certification or the need for a new election by the deadline of the 4th
stay, 12:00 Noon on December 28, 2018; '

11.The day after the final extension of the Stay was entered, the State Chairman of
the Board of Elections and Ethics Enforcement published a discovery and
hearing schedule which completely arid totally disregarded the timetable
established by the extension of the Stay, indicating a complete disregard for an
Order of this Goutt; and

12.The parties have not given even a cursory explanation as to why the hearing was
contiriued from December 28, 2018 until January 11, 2019, let alone one
. demonstrating compelling reasons and substantial and reasonable justification,
for not only the additional time needed , but the total disregard of the previous

Order of the Court in extending the Stay;
Based 'upon the above facts, the. Gourt finds that;

1. The further extension of the Stay in this action is not justified in light of the failure
of the Board to comply with the previous Qrders of this Court. The Court has no
reason to believe that the January fimetable proposed by the Board would be
followed any more-than the other fifetables have been;

2. The fact remains that a critical election hangs in the balance, and the voters of
the Ninth Congressional District are entitled to have thelr elécted representative
-.in place.by.ihe time.Congress.converies, or:to- know. why:they.will-not-have-their. -

,representatr\re in place and further to know wath certamty what act!on IS bemg L
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. taken to insuie they are properly represented in the important matters before
congress; and . .
3. This Court does not take lightly its duty to rule onthe i issues before it, and

expects the Orders of this couit to be complied with fully, completely and in &
timely manner. That has not occurréd in this instance. :

It is Therefore the ruling of the Court that the Motion to further Extend the Stay of the
Courts October 16, 2018 Order is DENiED The Stay will dlssolve at Noon on
December 28, 2018:

SO ORDERED, this the 27" day of December, 2018,

The Honoxahle L. Todd Burke
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JosH STEIN

ATTORNEY (GENERAL Alexander McC. Peters

Chief Depuly Attorney General

November 28, 2018

William C. McKinney ViA EmMaAIL AND U.S, MAIL
General Counsel

Office of the Governor of North Carolina

20301 Mail Service Center

Raleigh, NC 276990301

Re:  Advisory Letter—Effect of October 16, 2018, Order of Three-Judge Panel in
Cooper v, Berger, No. 18 CVS 3348 (N.C. Sup. Ct.)

Dear Mr, McKinney:

This advisory letter responds to your recent inquiry about the effect of the October 16,
2018, Order of the three-judge panel in Cooper v. Berger, No. 18 CVS 3348 (N.C. Sup. Ct.) on
the structure and composition of the North Carolina Bipartisan State Board of Elections and Ethlcs
Enforcement.

.On October 16, the three-judge panel in Cooper v. Berger held certain sections of Session
Law 2017-6 and Session Law 2018-2 to be unconstitutional and therefore void and of no effect.
The court permanently enjoined sections 3 to 22 of Session Law 2017-6 and Part VIII of Session
Law 2018-2 in their entirety. Through a subsequent order, that order was stayed until December

3,2018.

This advisory letter concludes that, after the stay of the Order expires, and until the
enactment of any revised leglslanon N.C. GEN, STAT. § 163-19, as codified before the enactment
of Session Law 2016-125, will again govern the composition of the Board and the appomtment of
its members. As a result, during that time, the Board returns to the form in which it existed prior
to the enactment of Session Law 2016-125, i.e., composed of five members appointed by the
Governor, and no longer charged with enforcing North Carolina’s ethics laws.

This conclusion results from the well-established principle that “an unconstitutional law is
void and is as no law.” State v. Williams, 146 N.C. 618, 621, 61 S.E. 61, 62 (1908). Under this
principle, when a statute that purports to repeal a prior law is itself held unconstitutional, the prior
law is once again effective, See Bd. of Managers James Walker Mem'l Hosp. v. Wilmington, 237
N.C. 179, 74 S.E.2d 749, (1953) (holding that, after a statute purporting to repeal prior law is held
unconstitutional, the repeal in the unconstitutional statute does not have any effect); Allen v.
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Raleigh, 181 N.C. 453, 457, 107 S.E. 463, 465 (1921) (where a statute, which contained a clause
repealing an earlier statute, was itself held unconstitutional, the earlier statute remained in full

force and effect).

Here, the Order holds unconstitutional and enjoins Part VIII of Session Law 2018-2, which
created a Board that consists of nine individuals, appointed by the Governor from two lists of six
individuals provided by the State party chairs of the political parties with the two highest number.
of registered affiliates and one individual not registered with either political party nominated by
the other eight members of the Board. Sess. Law 2018-2, § 8(b). The current members of the
Board were appointed by the Governor under this statutory scheme.

As a result of the injunction, under the principles referenced above, the Board’s structure
and composition initially reverts back to the law in effect before Session Law 2018-2 became law,
which was Session Law 2017-6, § 4.(c). However, the Order also enjoins Session Law 2017-6,
§ 4.(c). As aresult, the Board’s structure and composition reverts back further to the law in effect

before Session Law 2017-6 became law.

Before the enactment of Session Law 2017-6, the laws governing the structure and
composition of the Board were enacted as section 2.(c) of Session Law 2016-125. However, this
section of Session Law 2016-125 was expressly repealed by section 2 of Session Law 2017-6.
Because the Order does not enjoin section 2 of Session Law 2017-6, section 2.(c) of Session Law
2016-125 remains repealed, See Russell v. Ayer, 120 N.C. 180, 189, 27 S.E. 133, 135 (1897)
(holding that portions of statutes that are not held to be unconstitutional and are unrepealed remain
in full force and effect). In addition, section 2.(c) of Session Law 2016-125 was enjoined by a
three-judge panel of the Superior Court of Wake County, a ruling that was not overturned on
appeal. See Cooper v. Berger, No, 16-CVS-15636, 2017 WL 1433245 at *8 23, %1491 1, 4a
(N.C. Super. Ct, Mar, 17, 2017). Accordingly, the Order requires that the Board’s structure and
composition revert even further back to the law in effect before Session Law 2016-125 was

enacted.

Before the enactment of Session Law 2016-125, the laws governing the structure and
composition of the Board were codified under N.C. GEN. STAT. § 163-19, last amended in 2013.
Under the 2013 version of section 163-19, the State Board of Elections consisted of five individuals
who were appointed by the Governor, from two lists of five individuals nominated by the State
party chairs of the two political parties having the highest number of registered affiliates, so long
as the Governor did not appoint more than three individuals registered with the same political
party. Each Board member was to serve four-year terms, with no member serving more than two
consecutive four-year terms, /d, The Board was also distinct from the State Ethics Commission
and was not empowered with the duties to enforce North Carolina’s ethics laws.
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Conclusion

For the reasons stated above, it is my opinion that, after the stay of the Order expires, and
until the enactment of revised legislation, N.C. GEN, STAT. § 163-19, as codified before the
enactment of Session Law 2016-125, will again govern the composition of the Board and the
appointment of its members, As a result, the Board must be composed of five members, appointed
by the Governor as described above, and will no longer be charged with enforcing North Carolina’s

ethics laws.

1 hope that this adequately responds to your inquiry. This letter is the opinion of the
undersigned and is not an official opinion of the Attorney General, as it has not been reviewed and
approved in accordance with the procedures for issuing Attorney General opinions. If you should

" have any further questions about this matter, please feel free to contact me.

Very truly yours,

Alexander McC., Peters
Chief Deputy Attorney General
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AN ACT TO REQUIRE A PRIMARY IF A NEW ELECTION IS ORDERED IN ANY
ELECTION CONTEST; TO RETURN THE ADMINISTRATIVE STRUCTURE OF
ELECTIONS, ETHICS, AND LOBBYING TO THE 2016 STRUCTURE; AND TO MAKE
OTHER CHANGES TO THE ELECTIONS, ETHICS, AND LOBBYING LAWS.

The General Assembly of North Carolina enacts:

PART I. REQUIRE PRIMARY FOR NEW ELECTION
SECTION 1, G.S. 163-182.13 is amended by adding a new subsection to read:

“(g)  Primary Required for a New Election. — For any new congressional general election
ordered under subsection (a) of this section, a primary for that election shall be conducted. The
State Board shall determine when the primary shall be held, and shall set the schedule for
publication of the notice, preparation of absentee official ballots, and the other actions necessaty

to conduct the primary."

PART IL. DELAY EFFECTIVE DATE PART I OF SB 824, 2017 REGULAR SESSION
SECTION 2. If Senate Bill 824, 2017 Regular Session, becomes law, then Part I of
that act shall not apply to any new election ordered under G.S. 163A-1181 in a 2018 election

contest,

PART IIL. ELECTIONS, ETHICS, AND LOBBYING

SECTION 3.1.(a) The Revisor of Statutes is authorized to re-recodify Chapter 163A
of the General Statutes back into Chapters 163, 1384, and 120C of the General Statutes. In
preparing the re-recodified chapters, the Revisor of Statutes shall revert the changes made by the
Revisor pursuant to Section 3 of S.L. 2017-6, except that after consultation with the appropriate
agency staff, the Revisor may separate subsections of statutory sections that existed in the former
Chapters into new sections and, when necessary to organize relevant law into its proper place in
the re-recodified chapters, may rearrange sentences that appeared within those subsections. The
Revisor shall also incorporate into the re-recodified chapters all amendments to Chapters 163,
163A, 138A, and 120C that became effective on or after April 25, 2017, other than those made
by S.L. 2017-6 or by Part VIII of S.L.. 2018-2. '

SECTION 3.1.(b) Sections 3 through 21 of S.L. 2017-6 are repealed.

SECTION 3.1.(c) Part VIII of S.L. 2018-2 is repealed.

SECTION 3.1.(d) G.S. 163A-2 is repealed.

SECTION 3.2.(a) G.S. 163-19, as re-recodified by this act, is rewrtitten to read:
"8 163-19. State Board of Elections; appointment; term of office; vacancies; oath of office.

(a) There is established the State Board of Elections, which may be referred to as the
“State Board" in this Chapter. : :

(b)  The State Board of Elections shall consist of five registered voters whose terms of
office shall begin on May 1, 2019, and shall continue for four years, and until their successors
are appointed and qualified. The Governor shall appoint the members of the State Board and
likewise shall appoint their successors every four years at the expiration of each four-year term,
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Not more than three members of the State Board shall be members of the same political party.
The Governor shall appoint the members from a list of nominees submitted to the Governor by
the State party chair of each of the two political parties having the highest numbet of registered
affiliates as reflected by the latest registration statistics published by the State Board. Each party
chair shall submit a list of four nominees who are affiliated with that political party. No person
may setve more than two consecutive four-year terms. '

(6)  Any vacancy occutting in the State Board shall be filled by the Governor, and the
person so appointed shall fill the unexpired term. The Governor shall fill the vacancy from a list
of three nominees submitted to the Governor by the State party chair of the political party that
nominated the vacating member as provided in subsection (b) of this section. The three nominees
must be affiliated with that political party.

(d) At the first meeting held after new appointments are made, the members of the State
Board shall take the following oath:

"L, , do solemnly swear (or affirm) that T will support the Constitution of
the United States; that 1 will be faithful and bear true allegiance to the State of North
Carolina, and to the constitutional powers and authorities which are or may be established
for the government thereof; that I will endeavor to support, maintain, and defend the
Constitution of said State, and that I will well and truly execute the duties of the office of
member of the State Board of Elections according to the best of my knowledge and ability,
according to law, so help me God."

(6)  After taking the prescribed oath, the State Board shall organize by electing one of its
members chair and another secretary. '

D No person shall be eligible to serve as a member of the State Board who:

(1) Holds any elective or appointive office under the government of the United
States, the State of North Carolina, or any political subdivision thereof.

(2)  Is a candidate for nomination or election to any office.

(3)  Holds any office in a political party or organization,

(4)  Ts a campaign manager or treasurer of any candidate in a primaty or election.

(5) .Is currently an employee of the State, a community college, or a local school
administrative unit,

(6)  Within the 48 months prior to appointment, has held any of the following
positions with an organization that has engaged in electioneering in those 48
months: ’

a. Director, officer, or governing board membet.

b. Employee. ,

c. Lobbyist registered under Chapter 120C of the General Statutes.
d. Independent coniractor,

e. Legal counsel of record.

(g)  No person while serving on the State Board shall:

(1) Make a reportable contribution to a candidate for a public office over which
the State Board would have jutisdiction or authority.

(2)  Register as a lobbyist under Chapter 120C of the General Statutes.

(3)  Make written or oral statements intended for general distribution or
dissemination to the public at large supporting or opposing the nomination or
election of one or mote clearly identified candidates for public office.

(4)  Make written or oral statements intended for general distribution or
dissemination to the public at large supporting or opposing the passage of one
or more cleatly identified referendum or ballot issue proposals.

5) Solicit contributions for a candidate, political committee, or referendum
committee,

(6) Serve as a member of any other State board, as defined in G.S. 138A-3."
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SECTION 3.2.(b) G.S, 163-21, as re-recodified by this act, is rewritten to read:
"8 163-21. Compensation of Board members.

Members of the State Board shall receive per diem, subsistence, and travel, as provided in
G.S. 138-5 and G.S. 138-6."

SECTION 3.2.(c) G.S. 163-23, as re-recodified by this act, is rewritten to read:
"8 163-23, Powers of chair in execution of Board duties.

In the performance of the duties enumerated in this Chapter, the Chair of the State Board
shall have power to administer oaths, issue subpoenas, sumton witnesses, and compel the
production of papers, books, records, and other evidence. Upon the written request or requests of
two or more members of the State Board, the Chair shall issue subpoenas for designated witnesses
or identified papers, books, records, and other evidence, In the absence of the Chair or upon the
Chair's refusal to act, any two members of the State Board may issue subpoenas, summon
witnesses, and compe! the production of papers, books, records, and other evidence. In the
absence of the Chair or upon the Chair's refusal to act, any member of the State Board may
administer oaths." '

SECTION 3.2.(d) G.S. 163-26, as re-recodified by this act, is rewritten to read:
"§ 163-26. Executive Director of State Board of Elections. .

There is hereby created the position of Executive Director of the State Board, who shall

perform all duties imposed by statute and such duties as may be assigned by the State Board."
SECTION 3.2.(¢) G.S. 163-27, as re-recodified by this act, is rewritten to read:
"§ 163-27. Executive Director to be appointed by State Board.

(2)  The State Board shall appoint an Executive Director for a term of two years with
compensation to be determined by the Office of State Human Resources.

(b)  The Executive Director shall serve beginning May 15 after the first meeting held after
new appointments to the State Board are made, unless removed for cause, until a successor i8
appointed.

(c) The Executive Director shall be responsible for staffing, administration, and
execution of the State Board's decisions and orders and shall perform such other responsibilitics
as may be assigned by the State Board.

(d)  The Executive Director shall be the chief State elections official.”

SECTION 3.2.(f) G.S, 163-28, as re-recodified by this act, reads as rewritten:
"§ 163-28. State Board of Elections independent agency. -

The State Board of Elections shall-be-andremainand d sulatory-a adicia
ageney-and-shall not be placed within any principal administrative department. The State Board
shall exercise its statutory powers; duties, fuictions, and authority and shall have all powers and
duties conferred upon the heads of principal departments under G.S, 143B-10."

SECTION 3.3.(a) G.S. 138A-6, as re-recodified by this act, is rewtitten to read:
"8 138A-6. State Ethics Commission established.

There is established the State Ethics Commission,"

SECTION 3.3.(b) G.S. 138A-7, as re-recodified by this act, is rewritten to read:
"§ 138A-7. Membership.

(a)  The Commission shall consist of eight members, Four members shall be appointed
by the Governor, of whom no more than two shall be of the same political party. Four members
shall be appointed by the General Assembly, two upon the recommendation of the Speaker of
the House of Representatives, neither of whom shall be of the same political party, and two upon
the recommendation of the President Pro Tempore of the Senate, neither of whom shall be of the
same political party. Members shall serve for four-year terms, beginning January 1, 2019, except
for the initial terms that shall be as follows:

(1)  Two members appointed by the Governor shall serve an initial term of one
year,

............

O acP tl C

House Bill 1029 Session Law 2018-146 Page 3



(2) Two members “appointed by the General Assembly, one upon the
recommendation of the Speaker of the House of Representatives and one upon
the recommendation of the President Pro Tempore of the Senate, shall serve
initial terms of two years.

(3)  Two members appointed by the Governor shall serve initial terms of three
years. :

(4) Two members appointed by the General Assembly, one upon the
recommendation of the Speaker of the House of Representatives and one
member upon the recommendation of the President Pro Tempore of the
Senate, shall setve initia] terms of four years.

(b)  Members shall be removed from the Commission only for misfeasance, malfeasance,
or nonfeasance. Members appointed by the Governor may be removed by the Governor.
Members appointed by the General Assembly upon the recommendation of the Speaker of the
House of Representatives shall be removed by the Governor upon the recommendation of the
Speaker. Members appointed by the General Assembly upon the recommendation of the
President Pro Tempore of the Senate shall be removed by the Governor upon the recommendation
of the President Pro Tempore of the Senate.

(c)  Vacancies in appointments made by the Governor shall be filled by the Governor for
the remainder of any unfulfilled term. Vacancies in appointments made by the General Assembly
shall be filled in accordance with G.S. 120-122 for the remainder of any unfulfilled term.

(d)  No member while serving on the Commission or employee while employed by the
Commission shall:

(1) Hold or be a candidate for any other office or place of trust or profit under the
United States, the State, or a political subdivision of the State.

(2)  Hold office in any political party above the precinct level.

(3)  Participate in or contribute to the political campaign of any covered person or
any candidate for a public office as a covered person over which the
Commission would have jurisdiction or authority.

(4)  Otherwise be an employee of the State, a community college, ora local school
administrative unit, or serve as a member of any other State board.

(¢)  No individual is eligible to serve on the Commission who, within the 48 months prior
to appointment, has held any of the following positions with an organization that has engaged in
electioneering in those 48 months:

(1)  Director, officer, or governing board member.

(2)  Employee. '

(3)  Lobbyist registered under Chapter 120C of the General Statutes.

(4)  Independent contractor. S

(5)  Legal counsel of record.

® The Governor shall annually appoint a member of the Commission to serve as chair
of the Commission. The Commission shall elect a vice-chair annually from its membership. The
vice-chair shall act as the chair in the chair's absence or if there is a vacancy in that position.

(g) Members of the Commission shall receive no compensation for service on the
Commission but shall be reimbutsed for subsistence, travel, and convention registration fees as
provided under G.S. 138-5 or G.S. 138-7, as applicable.

(h)  No individual may serve more than two consecutive four-year terms."”

SECTION 3.3.(c) G.S. 138A-8, as re-recodified by this act, is rewtitten to read:

"§ 138A-8. Meetings and quorum.

The Commission shall meet at least quarterly and at other times as called by its chair or by
four of its members. In the case of a vacancy in the chair, meetings may be called by the
vice-chair, Five members of the Commission constitute a quorum.”

SECTION 3.3.(d) G.S. 138A-9, as re-recodified by this act, is rewritten to read:
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"8 138A-9. Staff and offices. . :

(a)  The Commission may employ professional and clerical staff, including an executive
director,

()  The Commission shall be located within the Department of Administration for
administrative purposes only, but shall exercise all of its powers, including the power to employ,
direct, and supervise all personnel, independently of the Secretary of Administration, and is
subject to the direction and supervision of the Secretary of Administration only with respect to
the management functions of coordinating and reporting. The Department shall provide
administrative support to the Cormmission free of charge.”

SECTION 3.3.(¢) G.S. 138A-12(1), as re-tecodified by this act, is rewritten to read:

"(r)  Subpoena Authority, — The Commission may petition the Superior Court of Wake
County for the approval to issue subpoenas and subpoenas duces tecum as necessary to conduct
investigations of alleged violations of this Chapter. The court shall authorize subpoenas undet
this subsection when the court determines the subpoenas are necessary for the enforcement of
this Chapter. Subpoenas issued under this subsection shall be enforceable by the court through
contempt powers. Venue shall be with the Supetior Court of Wake County for any person or
governmental unit covered by this Chapter, and personal jurisdiction may be asserted under
G.S. 1-754." '

SECTION 3.4.(a) The authority, powers, duties and functions, records, personnel,
property, and unexpended balances of appropriations, allocations, or other funds, including the
functions of budgeting and purchasing, of the ethics compliance and enforcement functions of
the Bipartisan State Board of Elections and Ethics Enforcement are transferred as a Type II
transfet to the State Ethics Commission as re-recodified in this act. Specifically, the following
positions shall be transferred: Adminisirative Assistant III (Position 60088563), Attorney
Supervisor 1 (Position 60088564), Office Assistant V (Position 60088565), Administrative
Assistant I (Position 60088566), Attorney II (Position 60088567), Administrative Assistant II
(Position 60088568), Attorney II (Position 60088570), Disclosure Manager (Position 65012029),
Compliance Analyst I (Position 65012032), and Compliance Analyst I (Position 65019901).

SECTION 3.4.(b) The authority, powers, duties and functions, records, personnel,
property, and unexpended balances of appropriations, allocations, ot other funds, including the
functions of budgeting and purchasing, of the lobbying registration and lobbying enforcement
functions of the Bipartisan State Board of Elections and Ethics Enforcement are transferred as a
Type I transfer to the Secretary of State as re-recodified in this act, Specifically, the following
positions shall be transferred: Administrative Assistant II (Position 60088203), Administrative
Assistant II (Position 60088204), Administrative Assistant I (Position 60088218), Attorney II
(Position 60008800), and Administrative Specialist IT (Position 60008803).

SECTION 3.4.(c) The authotity, powers, duties and functions, records, personnel,
property, and unexpended balances of appropriations, allocations, or other funds, including the
functions of budgeting and purchasing, of the elections and campaign finance functions of the
Bipartisan State Boatd of Elections and Ethics Enforcement ate transferred as a Type II transfer
to the State Board of Elections as re-recodified in this act, Specifically, the following positions
shall be transferred: Executive Director (Position 60088197), Elections Investigator (Position
60088201), Senior Elections Specialist (Position 60088207), Director of Election Operations
(Position 60088209), Associate General Counsel, Elections (Position 60088211), Elections
Support Technician (Position 60088212), Auditor (Position 60088199), Deputy Director/Chief
Operating Officer (Position 60088200), Compliance and Disclosure Manager (Posifion
60088205), Elections Specialist (Position 60088206), Office Assistant I1I (Position 60088215),
Business And Technology Applic Tech (Position 60088232), Auditor (Position 60088252),
Auditor (Position 60088254), Elections Specialist III (Position 60088256), Elections Specialist
IIT (Position 60088257), Chief Investigator (Position 60088259), Accounting and HR Specialist
(Position 65005659), Auditor (Position 65005661), HR Director (Position 65005663), Senior
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Elections Investigator (Position 65022162), Elections Investigator (Position 65022163),
Elections Investigator (Position 65022164), Agency General Counsel. (Position 60088198),
Software Tester (Position 60088202), Elections Specialist I (Position 60088208), Disclosure
Specialist (Position 60088213), Software Tester (Position 60088216), Auditor (Position
60088217), Information Technology Director (Position 60088219), Database Administrator
(Position 60088220), Senior Business System Analyst (Position 60088221), Business And
Technology Applic Tech (Position 60088222), Business And Technology Applic Tech (Position
60088223), Business And Technology Applic Tech (Position 60088224), Opetations Analyst
(Position 60088227), Senior Elections Specialist (Position 60088228), Elections Systems
Specialist (Position 60088229), Business And Technology Applic Analyst (Position 60088233),
Database Administrator (Position 60088234), Business And Technology Applic Analyst
(Position 60088235), Systems Program Analyst (Position 60088237), Elections Systems
Specialist (Position 60088239), Elections Systems Specialist (Position 60088240), Information
Technology Manager (Position 60088241), Information Technology Manager (Position
60088242), GIS Specialist (Position 65005664),. Elections Systems Specialist (Position
65005665), Software Lead Dcveloper (Position 65021730), Systems/Programmer Analyst
(Position 6502]731), Public Information Officer (Position 65020532), Chief Learning Officer
(Position 65020533), Elections Specialist I (Position 65020534), Elections Specialist I (Position
65020535), Elections Specialist I (Position 65020536), Deputy General Counsel (Position
65021570), Chief Data Officer (Position 65021571), Administrative Specialist II (Position
60008801), Administrative Specialist II (Position 60008802), Executive Assistant (Position
60008806), Attorney II (Position 60088571), Attorney II (Position 65005579), Compliance
Analyst I (Position 65012030), Voting Systerms Manager (Position 65019619), Advanced Data
Analyst (Position 65027807), Advanced Data Analyst (Position 65027808), and Chief
Information Security Officer (Position 65027809). :

SECTION 3.4.(d) The Director of the Budget shall resolve any disputes arising out
of the transfers provided for in this section. ' '

SECTION 3.5.(a) Any previous assignment of duties of a quasi-legislative or
quasi-judicial nature by the Governor or General Assembly to the agencies or functions
transfetrred by this act shall have continued validity with the transfer under this act. Except as
otherwise specifically provided in this act, each enumerated commission, boatd, or other function
of State government transferred from the Bipartisan State Board of Elections and Ethics
Enforcement, as created in S.L, 2017-6 and S.L. 2018-2, is a continvation of the former entity
for purposes of succession to all the rights, powers, duties, and obligations of the former, Where
the Bipartisan State Board of Elections and Ethics Enforcement is referred to by law, contract,
or other document in lieu of the former entities, as re-recodified in this act, the former entity, as
re-recodified by this act, is charged with exercising the functions of the former named entity.

SECTION 3.5.(b) No action or proceeding pending on January 31, 2019, brought
by or against the Bipartisan State Board of Elections and Ethics Enforcement shall be affected
by any provision of this act, but the same may be prosecuted or defended in the name of the
Secretary of State regarding the lobbyist registration and lobbying enforcement of the Secretary
of State, the State Board of Elections, or the State Ethics Commission, as re-recodified in this
act. In these actions and proceedings, the former entity, as re-recodified by this act, as
appropriate, shall be substituted as a party upon proper application to the courts or other
administrative or quasi-judicial bodies,

+ Any business or other matter undertaken or commanded by any State program ot
office or contract transferred by this act to the former entity, as re-recodified by this act,
pertaining to or connected with the functions, powers, obligations, and duties set forth herein,
which is pending on January 31, 2019, may be conducted and completed by the former entity, as
re-recodified by this act, in the same manner and under the same terms and conditions and with
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the same effect as if conducted and completed by the Bipartisan State Board of Elections and
Ethics Enforcement,

SECTION 3.5.(c) The reorganization provided for under this act shall not affect any
ongoing investigation or audit. Any ongoing hearing or other proceeding before the Bipartisan
State Board of Elections and Ethics Enforcement on January 31, 2019, shall be transferted to the
former entity, as re-recodified by this act, on January 31, 2019. Prosecutions for offenses or
violations committed before January 31, 2019, are not abated or affected by this act, and the
statutes that would be applicable but for this act remain applicable to those prosecutions.

SECTION 3.5.(d) Rules adopted by the Bipartisan State Board of Elections and
Ethics Enforcement shall remain in effect as provided in G.S. 150B-21.7. Policies, procedures,
and guidance shall remain in effect until amended or repealed by the appropriate former entity,
as re-recodified by this act. The list of covered boards adopted by the State Ethics Commission
under G.S. 138A-11 as of December 31, 2016, as amended by the Bipartisdn State Board of
Elections and Ethics Enforcement, shall continue in effect until amended or repealed by the
formet entity, as re-recodified by this act.

SECTION 3.5.(e) Any evaluation of a statement of economic interest issued by the
Bipartisan State Board of Elections and Ethics Enforcement pursuant to Article 6 of Chapter
163A of the General Statutes in 2017 or 2018 shall remain in effect until amended or repealed
by the former entity, as re-recodified by this act.

SECTION 3.6. This Patt becomes effective January 31, 2019.

PART IV. CHANGES

SECTION 4,1.(2) G.S. 120C-100(a)(13) is repealed.

SECTION 4.1.(b) G.S. 120C-215 is repealed.

SECTION 4.1.(c) G.S.120C-401(f) and (h), as re-recodified by this act, reads as
rewritten:

"(f)  TFailure to file a required report in one of the manners preseribed in this section shall

void any and all registrations of the lobbyist lebbyist principal-orselieiterlobbyist or lobbyist
principal. No lobbyist-lobbyist-prineipal-or-seleiterlobbyist or lobbyist principal may register

ot reregister until full compliance with this section has occurred,

(h)  The Sectetary of State may adopt rules to facilitate complete and timely disclosure of
required reporting, including additional categories of information, and to protect the addresses of
payees under protective order issued pursuant to Chapter 50B of the General Statutes or
patticipating in the Address Confidentiality Program pursuant to Chapter 15C of ‘the General
Statutes. The Secretary of State shall not impose any penalties or late filing fees upon a lebbyist;
lobbyist-principal-er-solieitorlobbyist or lobbyist principal for subsequent failures to comply
with the requirements of this section if the Secretary of State failed to provide the required
notification under subsection (¢) of this section.”

SECTION 4.1.(d) G.S. 120C-402(b)(2) is repealed.

SECTION 4.1.(e) G.S. 120C-403(b)(2) is repealed.

SECTION 4.1.(f) G.S. 120C-404 is repealed.

SECTION 4.2.(a) G.S. 138A-12(b), as re-recodified by this act, reads as rewritien:

"(b) Institution of Proceedings. — On its own motion, in response to a signed and swern
sworn, under oath or affirmation, complaint of any individuetregistered voter filed with the State
Board, or upon the written request of any public servant or those responsible for the hiring,
appointing, or supervising of a public servant, the State Board shall conduct an inquiry into any
of the following:

(1) The application or alleged violation of this Subchapter.
(2)  For legislators, the application or alleged violations of Part 1 of Article 14 of
Chapter 120 of the General Statutes,
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(3)  An alleged violation of the criminal law by a covered person in the
performance of that individual's official duties.
(4)  An alleged violation of G.S. 126-14.
Upon receipt of a referral under G.S, 147-64.6B or a report under G.S. 147-64.6(c)(19), the State
Board may conduct an inquiry under this section on its own motion, Allegations of violations of
the Code of Judicial Conduct shall be referred to the Judicial Standards Commission without
investigation,”
SECTION 4.2.(b) G.S.163-278.22(7), as re-recodified by this act, reads as
rewritten: S .
"(7y  To make investigations to the extent the State Board deems necessary with
respect to statements filed under the provisions of this Article and with respect
to alleged failutes to file any statement required under the provisions of this
Article or Article 26 of fef-this-Chapterjthis Chapter of the General Statutes
and, upon cemplaint-complaint, signed and sworn under oath or affirmation
by any registered voter, with respect to alleged violations of any part of this
Article or Article 26 Jthis-Chapter-eflof this Chapter of the General Statutes.
All investigations shall be confidential, and no investigation shall be initiated
more than four years from the earliest of the following dates:
a The facts constituting the violation are known to the State
Board or county board with jurisdiction.
b. The facts constituting the violation can be determined from the

public record.

The complainant knew or should have known of the conduct
upon which the complaint is based." .

SECTION 4.2.(c) G.S. 120-103.1(a) reads as rewritten:

"(a) Institution of Proceedings. — On its own motion, Upon receipt by the Committee of a
signed and sweta-sworn, under oath or affirmation, allegation of unethical conduct by a
legiskator]egislator from a registered voter or upon receipt of a referral of a complaint from the
Bipartisan State Board of Elections and Ethics Enforcement under Articles 5, 6, 7, and 9 of
Chapter 163A of the General Statutes, the Committee shall conduct an investigation into any of
the following: '

(1)  Theapplication or alleged violation of Articles 5, 6,7, and 9 of Chaptet 163A
of the General Statutes and of this Article. :

(2)  Repealed by Session Laws 2007-348, 5. 2, effective August 9, 2007,

(3)  The alleged violation of the criminal law by a legislator while acting in the
legislator's official capacity as a participant in the lawmaking process."”

SECTION 4.3.(a) G.S. 163-30, as re-recodified by this act, reads as rewritten:

"§ 163-30. County boards of elections; appointments; terms of office; qualifications;
' vacancies; oath of office; instructional meetings. :

(a)  In every county of the State there shall be a county board of elections, to consist of
hree-five persons of good moral character who are registered voters in the county in which they
are to act, Members of county boards of elections shall be appointed by the State Board of
Elections on the last Tuesday in June-1985;June, and every two years thereafter, and their terms
of office shall continue for two years from the specified date of appointment and until their
successors are appointed and qualified. Four membets of county boards of elections shall be
appointed by the State Board on the last Tuesday in June and every two years thereafter, and their
terms of office shall continue for two years from the specified date of appointment and until their
successors are appointed and qualified. One member of the county boards of elections shall be
appointed by the Governor to be the chair of the county board on the last Tuesday in June and
every two vears thereafter, and that member's term of office shall continue for two years from
the specified date of appointment and until a successor is appointed and qualified. NetOf the

e
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appointments by the State Board, not more than two memmbers of the county board of elections
shall belong to the same political party.

{(b)- No person shall be eligible to serve as a member of a county board of elections who
meets any of the following criteria: )

(1)  heldsHolds any elective office under the government of the United States, or
of the State of North Carolina or any political subdivision thereof.

(2)  Nepersen-wheheldsHolds any office in a state, congressional district, county
or precinct political party or erganization;organization. Provided, however,
that the position of delegate to a political party convention shall not be
considered an office for the purpose of this subdivsion.

(3)  -et-whe-isls a campaign manager or treasuter of any candidate or political
party in a primary or electienselection. igi - :

G A P-V.S S XL CLY MR Lu Ll a R B Wa T Ya DS Wt os
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swhe-is-Ts a candidate for nomination or election.

[6))] No-person-shallbe-cligible-to Je-as-a-member-efa-copnty-boearao O
whe-s]s the wife, husband, son, son in law, daughter, daughter in law, mother,
mother in law, father, father in law, sister, sister in law, brother, brother in
[aw, aunt, uncle, niece, or nephew of any candidate for nomination or election.
Upon any member of the board of elections becoming ineligible, that
member's seat shall be declared vacant. This paragraph—subdivision only
applies if the county board of elections is conducting the election for which
the relative is a candidate.

(¢)  The State chairman-chair of each political party shall have the right to recommend to
the State Board of Elections-three registered voters in each county for appointment to the board
of elections for that county. If such recommendations are received by the State Board 15 or more
days before the last Tuesday in June-1985;June 2019, and each two years thereafter, it shall be
' the duly of the State Board ef-Eleetions-to appoint the county boards from the names thus
recommended. :

(d)  Whenever a vacancy occuts in the membership of a county board of elections for any
cause the State ehairman-chair of the political party of the vacating member shall have the right
to recommend two registered voters of the affected county for such office, and it shall be the duty
of the State Board e£Eleetions-to fill the vacancy from the names thus recommended,

()  Atthe meeting of the county board of elections required by G.S. 163 31 to be held on
Tuesday following the third Monday in July in the year of their appointment the members shall
take the following oath of office: .

", , do solemnly swear (or affirm) that T will support the Constitution of the United
States; that I will be faithful and bear true allegiance to the State of North Carolina and to the
constitutional powers and authorities which are or may be established for the government thereof;
that 1 will endeavor to support, maintain and defend the Constitution of said State, not.
inconsistent with the Constitution of the United States; and that I will well and truly execute the
duties of the office of member of the County Board of Elections to the best of my
knowledge and ability, according to law; so help me God." '

(€3] Each member of the county board of elections shall attend each instructional meeting
held pursuant to G.S. 163-46, unless excused for good cause by the ehaisman-chair of the board,
and shall be paid the sum of twenty five dollars ($25.00) per day for attending each of those
meetings."

SECTION 4.3.(b) G.S. 163-31, as re-recodified by this act, reads as rewritten:
"§ 163-31. Meetings of county boards of elections; quorum; minutes,

A1
O
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(a)  In each county of the State the members of the county board of elections shall meet
at the courthouse or board office at noon on the Tuesday following the third Monday in July in
the year of their appointment by-the-State Board-of Blections-and, after taking the oath of office
provided in G.S. 163-30, they shall organize by electing one member chairman—and-another
membersecretary of the county board of elections.

(b)  On the Tuesday following the third Monday in August of the year in which they are
appointed the county board of elections shall meet and appoint precinet chief judges and judges
of elections. , :

()  The board may hold other meetings at such times as the chaitman-chair of the board,
or any twe-three members thereof, may direct, for the performance of duties presctibed by law,

(d) A majority of the members shall constitute a quorum for the transaction of board
business. The ehairman-chair shall notify, or cause to be notified, all members regarding every
meeting to be held by the board. .

. (&)  The county board of elections shall keep minutes recording all proceedings and
findings at each of its meetings. The minutes shall be recorded in a book which shall be kept in
the board office and it shall be the responsibility of the secretary, elected by the boatd, to keep
the required minute book current and accurate. The secretary of the board may designate the
director of elections to record and maintain the minutes under his-the secretary's supetvision."

SECTION 4.4.(2) G.S. 163-278.34(f), as re-recodified by this act, reads as rewritten:

"9 Notifyingand—Consulting—With-Distriet-Adtorney-OAH Review. — Before-After
assessing a civil penalty under subsection (b) of this section or imposing a civil remedy under
subsection (c) of this section, appeal of the decision of the State Board under this section shall

i den (L S 1A A 1445 for

+ . .
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be in accordance with Article 3 of

pavwiy

Chapter 150B of the General Statutes."
SECTION 4.4.(b) G.8. 150B-38(a)(6) is repealed.
SECTION 4.5.(a) G.S. 150B-1(c) and (d) read as rewritten:
"(c)  Full Exemptions. — This Chapter applies to every agency except:

(1) TheNorth Carolina Natjonal Guard in exercising its court-martial jurisdiction.

(2)  TheDepartment of Health and Fuman Services in exercising its authotity over
the Camp Butner reservation granted in Article 6 of Chapter 122C of the .
General Statutes.

(3)  The Utilities Commission.

(4)  Repealed by Session Laws 2011-287, s, 21(a), effective June 24, 2011, and
applicable to rules adopted on or after that date.

(5)  Repealed by Session Laws 2011-401, s. 1.10(a), effective November 1, 2011,

(7)  The North Carolina State Lottery.
(8)  [Expired June 30, 2012.] ' .
(d)  Exemptions from Rule Making, — Article 2A of this Chapter does not apply to the
following; B

SECTION 4.5.(b) G.S. 150B-2(8a) reads as rewritten:

"(8a) '"Rule" means any. agency regulation, standard, or statement of general
applicability that implements or interprets an enactment of the General
Assembly or Congress or a regulation adopted by a federal agency or that
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describes the procedure or practice requirements of an agency. The term
includes the establishment of a fee and the amendment or repeal of a prior
rule. The term does not include the following:

a.

L.

Statements concerniing only the internal management of an agency or
group of agencies within the same principal office or department
enumerated in G.S. 143A-11 or 143B-6, including policies and
procedures manuals, if the statement does not directly ot substantially
affect the procedural or substantive rights or duties of a person not
employed by the agency or group of agencies, :

Budgets and budget policies and procedures issued by the Director of
the Budget, by the head of a department, as defined by G.S. 143A-2 or
G.S. 143B-3, by an occupational licensing board, as defined by

CS Q20 1 ez the biann Stote Rosrd-of Bleetions and - Bithica

_93B-1 o by-the-Bipattisan-State-Board-or10etons ant-risies
Nonbinding interpretative statements within the delegated authority of
an agency that merely define, interpret, or explain the meaning of a
statute or rule,

A form, the contents or substantive requirements of which are
prescribed by rule or statute.

Statements of agency policy made in the context of another
proceeding, including: A '

L. Declaratory rulings under G.S. 150B-4.

2. Orders establishing or fixing rates ot tariffs.

Requirements, communicated to the public by the use of signs or
symbols, concerning the use of public roads, bridges, ferries,
buildings; or facilities,

Statements that set forth criteria or guidelines to be used by the staff
of an agency in performing audits, investigations, or inspections; in
settling financial disputes or negotiating financial arrangements; or in
the defense, prosecution, or seitlement of cases.

Scientific, architectural, or engineering standards, forms, or
procedures, including design criteria and construction standards used
to construct or majntain highways, bridges, or Tetties.

Job classification standards, job qualifications, and salaries established
for positions under the jurisdiction of the State Human Resources
Commission,

Establishment of the interest rate that applies to tax assessments under
G.S. 105-241,21. ,

The State Medical Facilities Plan, if the Plan has been prepared with
public notice and hearing as provided in G.S. 131E-1 76(25), reviewed
by the Commission for compliance with G.S. 131E-176(25), and
approved by the Governor.

Standards adopted by the Department of Information Technology
applied to information technology as defined by G.S. 147-33.81."

SECTION 4.5.(c) G.S 163-82.12, as recodified by this act, reads as rewritten:
"§ 163-82.12. Promulgation of guidelines relating to computerized voter registration.

The. State Board of Elections shall make all guidelines necessary to administer the statewide
voter registration system established by this Article. All county boards of elections shall follow
these guidelines and cooperate with the State Board of Elections in implementing guidelines.
These guidelines shall include provisions for all of the following:
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(I}  Bstablishing, developing, and maintaining a computerized central voter
registration file. :

(2) Linking the central file through a network with computerized voter
registration files in each of the counties. '

(3)  Interacting with the computerized drivers license records of the Division of
Motor Vehicles and with the computerized records of other public agencies
authotized to accept voter registration applications.

(4)  Protecting and securing the data.

(5)  Converting current voter registration records in the counties in computer files
fhat can be used on the statewide computerized registration system.

(6)  Enabling the statewide system to determine whether the voter identification
information provided by an individual is valid. ‘

(7)  Enabling the statewide system to interact electronically with the Division of
Motor Vehicles system to validate identification information.

(8)  Enabling the Division of Motor Vehicles to provide real-time interface for the
validation of the drivers license number and last four digits of the social
security number.

(8b)  Notifying voter-registration applicants whose drivers license or last four digits
of social security number does not resultin a validation, attempting to resolve
the discrepancy, initiating investigations under G.S. 163-33(3) or challenges
under Article 8 of this Chapter where wartanted, and notifying any voters of
the requirement under G.S. 163-166. 12(b2) to present identification when
voting.

(9)  Enabling the statewide system to assign a unique identifier to each legally
registered voter in the State.

(10)  Enabling the State Board of Elections to assist the Division of Motor Vehicles
in providing to the jury commission of each county, as required by
(.S, 20-43 4, a list of all registered voters in the county and all persons in the
county with drivers license records.
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SECTION 4.5.(d) G.S 163-91, as recodified by this act, reads as rewritten:

"§ 163-91, Complaint procedure..
(a)  The Siate Board of Elections shall establish a complaint procedure as required by
section 402 of Title IV of the Help America Vote Act of 2002 for the resolution of complaints
alleging violations of Title IIT of that Act.

Wiih pecneet fothe adantion f tha anmalaint nrocadurevunder thie cantinn . the State
Y HATESPECT IO tluaUpohor=nt COMPradhrprottauroanutt RS- SECREIL- ORI
0 aard of Hlectinneio-exembi-Fom thn regirermente af Article 2A af Chanfer 150R.afthe Gonapnl
Beara-oi-EiectionS 18- CXO P ol tne I TR LIt UL 2k HOHE A O AR PICT v DU ouvnieitl
Qratirtac. Briaeta-adantion-ar nmmandiment afthe comulaint namnnadire anderthic cpe 1on the Seata
DEAHHES T HOO-aG o PO ST aiTITUUHT U Y Comprat-procooauituhiatt S SO b o
0
( I ) o 3 "
0
. .
o OF
@9 g0 PO 2
. . B

ITanvinge and final det taatiane-of ecormiplaiais £lad vnder the mracedirzandanted

A EF ARG TRd T GUTURIHou OO eI L RS- HHES - HRE ST RU-PIootUr oruupivt
maeenantto_this waptinn_arae. not cnbicet-to Avtioloe 2oand 4 of (haniar 150B--of the (lonaral
PUHSHAR OIS Hoononalb oy SHETECtLO—dutrbo—oau—ot Rttt o vo 0Tt guaacrar
Statatess"

8D

SECTION 4.5.(e) G.S 163-132.5B, as recodified by this act, is repealed.
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SECTION 4.5.(f) .8 163-165.7(d), as recodified by this act, reads as rewritten:

u(d) (Effective until January 1, 2018 or September 1, 2019 — see note) Subject to the

provisions of this Chapter, the State Board of Elections shall prescribe rules for the adoption,
handling, operation, and honest use of certified voting systems, including all of the following;

(D Procedures for county boards of elections to utilize when recommending the
purchase of a certified voting system for use in that county.

(2)  Form of official ballot labels to be used on voting systems.

(3) Operation and manner of voting on voting systems,

(4)  Instruction of precinct officials in the use of voting systems.

(5) Instruction of voters in the use of voting systems.

(6)  Assistance to voters using voting systems.

(7)  Duties of custodians of voting systems.

(8)  Examination and testing of voting systems in a public forum in the county
before and after use in an election.

(9)  Notwithstanding G.S. 132-1.2, procedures for the review and examination of
any information placed in escrow by a vendor pursuant to G.S. 163-1659A
by only the following persons:

a. State Board of Elections.

b. Department of Information Technology.

c. The State chairs of each political party recognized under G.S. 163-96.
d. The purchasing county.

Each person listed in sub-subdivisions a. through d. of this subdivision may
designate up to three persons as that person’s agents to review and examine
the information, No person shall designate under this subdivision a business
competitor of the vendor whose proprietary information is being reviewed and
examined. For purposes of this review and examination, any designees under
this subdivision and the State party chairs shall be treated as public officials
under G.S, 132-2.

(10)  With respect to electronic voting systems, procedures to maintain the integtity
of both the electronic vote count and the paper record, Those procedutes shall
at a minimum include procedures to protect against the alteration of the paper
record after a machine vote has been recorded and procedures to prevent
removal by the voter from the voting enclosure of any paper record or copy of
an individually voted ballot or of any other device or item whose removal
from the voting enclosure could permit compromise of the integrity of either
the machine count or the paper record. '

(11)  Compliance with section 301 of the Help America Vote Act of 2002,
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(d)  (Effective January 1, 2018 or September 1, 2019 — see note) Subject to the
provisions of this Chapter, the State Board of Elections shall prescribe rules for the adoption,
handling, operation, and honest use of certified voting systems, including all of the following:

(1) Procedures for county boards of elections to utilize when recommending the
purchase of a certified voting system for use in that county.

(2)  Form of official ballot labels to be used on voting systems,

3) Operation and manner of voting on voting systems.

(4)  Instruction of precinct officials in the use of voting systems.

(5)  Instruction of voters in the use of voting systems.

(6)  Assistance to voters using voting systems.

(7)  Duties of custodians of voting systems.
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(8)  Examination and testing of voting systems in a public forum in the county
before and after use in an election.

)] Notwithstanding G.S. 132-1.2, procedures for the review and examination of
any information placed in escrow by a vendor pursuant to G.S. 163-165.9A
by only the following persons:

a. State Board of Elections.

b. Department of Information Technology.

C. The State chairs of each political party recognized under G.S. 163-96.
d. The purchasing county

Fach person listed in sub-subdivisions a. through d. of this subdivision may
designate up to three persons as that person's agents to review and examine
the information. No' person shall designate under this subdivision a business
competitor of the vendor whose proprietary information is being reviewed and
examined. For purposes of this review and examination, any designees under
this subdivision and the State party chairs shall be treated as public officials
under G.S. 132-2.

(10) With respect to electronic voting systems, procedures to maintain the integrity
of both the electronic vote count and the paper ballot. Those procedures shall
at a minimum include procedures to protect against the alteration of the paper
ballot after a machine vote has been recorded and procedures to prevent
removal by the voter from the voting enclosure of any individually voted
paper ballot or of any other device or item whose removal from the voting
enclosure could permit compromise of the integrity of either the machine
count or the paper ballot.

(11)  Compliance with section 301 of the Help America Vote Act of 2002.
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SECTION 4.5.(g) G.S. 163-258.30(a), as re-recodified by this act, reads as rewritten:

“(a) The State Board of Elections shall adopt rules and regulations to carry out the intent
and purpose of G.S. 163-258.28 and G.S. 163-258.29 and to ensure that a proper list of persons
yoting under said sections shall be maintained by the boards of elections, and to ensure proper
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-} ‘ records.”
SECTION 4.5.(h) G.S. 120C-101(0), as re-recodified by this act, is repealed.
SECTION 4.6, G.S. 163-278.6(8]), as re-recodified by this act, reads as rewritten:
"(8j) The term “electioneeting communication” means any broadcast, cable, or
satellite communication, or mass mailing, ot telephone bank that has all the
following characteristics:
a. Refers to a clearly identified candidate for elected office.
b. In the case of the general election in November of the even-numbered
year is aired or transmitted : ; i
ion— itted-within 60-30 days of

the frome cet for.ahoentea cymbiac to Beoia mueoiiant 0 f Q1683 A 12300
tHRe-setor-apseRteC Vot to-Ougm pulouaiit v L\ F3 o Famm v F 3 S e A AV E)
1£9A 1201 162 A 1302 1£2A 1202 and. 163A 12304 30190 a]eotio-ll
HoSAc 130y T8I O UZ U, FEams G uas WS vy ia mag wOAT iat G U Y MEE TS S

for that office.

C. May be received by either:

1. 50,000 or more individuals in the State in an clection for
statewide office or 7,500 or more individuals in afry other
election if in the form of broadcast, cable, or satellite
communication.
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2, 20,000 or motre households, cumulative per election, in a
statewide election or 2,500 households, cumulative per
election, in any other election if in the form of mass mailing or
telephone bank."

SECTION 4.7, G.S. 120-2.4 reads as rewrittern:

"8 120-2.4. Opportunity for General Assembly to remedy defects,

(a)  If the General Assembly enacts a plan apportioning or redistricting State legislative
or congressional districts, in no event may a court impose its own substitute plan umless the court
first gives the General Assembly a period of time to remedy any defects identified by the court
in its findings.of fact and conclusions of law. That period of time shall not be less than two
weels-weeks, provided, however, that if the General Assembly is_scheduled to convene
legislative session within 45 days of the date of the court order that period of time shall not be
less than two weeks from the convening of that legislative session.

(al) Inthe event the General Assembly does not act to remedy any identified defects to its
plan within that petiod of time, the court may impose an interim districting plan for use in the
next general election only, but that intetim districting plan may differ from the districting plan
enacted by the General Assembly only to the extent necessary to remedy any defects identified
by the court. :

(b)  Notwithstanding any other provision of law or authority of the Bipartisan State Board
of Flections and Ethics Enforcement under Subchapter III of Chapter 163A of the General
Statutes, the Bipartisan State Board of Elections and Ethics Enforcement shall have no authority
to alter, amend, correct, impose, or substitute any plan apportioning or redistricting State
legislative or congressional districts other than a plan imposed by a court under this section or a
plan enacted by the General Assembly.”

SECTION 4.8. G.S. 163-231(a), as re-recodified by this act, reads as rewritten:’

"(a) Procedure for Voting Absentee Ballots. — In the presence of two persons who are at
least 18 years of age, and who are not disqualified by G.S. 163-226.3(a)(4) or G.S. 163-237(b1),
the voter shall do all of the following:

(1)  Mark the voter's ballots, or cause them to be marked by that person in the -
voter's presence according to the voter's instruction.

(2)  Fold each ballot separately, or cause each of them to be folded in the voter's
presence,

(3)  Place the folded ballots in the container-return envelope and securely seal it,
or have this done in the voter's presence.

(4)  Make the application printed on the containet-return envelope according to
the provisions of G.S. 163-229(b) and make the certificate printed on the
container-return envelope according to the provisions of G.8. 163-225(b).

(5)  Require those two persons in whose presence the voter marked that voter's
ballots to sign the application and certificate as witnesses and to indicate those
persons' addresses. Failure to list a ZIP code does not invalidate the
application and certificate. '

(6) Do .one of the following:

a. Have the application notarized. The notary public may be the person
in whose presence the voter marked that votet's ballot.
b. Have the two persons in whose presence the voter marked that voter's

ballots to certify that the voter is the registered voter submitting the
marked ballots.

Alternatively to the prior paragraph of this subscction, any requirement for two witnesses
shall be -satisfied if witnessed by one notary public, who shall comply with all the other
requirements of that paragraph, The notary shall affix a valid notarial seal to the envelope, and
include the word "Notary Public" below his or her signature.
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The persons in whose presence the ballot is marked shall at all times respect the secrecy of
the ballot and the privacy of the absentee voter, unless the voter requests assistance and that
person is otherwise authorized by law to give assistance. When thus executed, the sealed
container-return envelope, with the ballots enclosed, shall be transmitted in accordance with the’
provisions of subsection (b) of this section to the county board of elections which issued the
ballots." : .
SECTION 4.9. G.S. 163-228, as re-recodified by this act, reads as rewritten:

"§ 163-228. Register of absentee requests, applicatioris, and ballots issued; a public record.

(a) . . The State Board of Elections shall approve an official register in which the county
board of elections in each county of the State shall record the following information:

(1)  Name of voter for whom application and ballots are being requested, and, if
applicable, the name and address of the voter's near relative or verifiable legal
guardian who requested the application and ballots for the voter.

(2)  Numbet of assigned voter's application when issued.

(3)  Precinct in which applicant is registered.

(4)  Address to which ballots are to be mailed, or, if the voter voted pursuant o
G.S. 163-227.2, a notation of that fact,

(5)  Repealed by Session Laws 2009-537, s. 3, cffective January 1, 2010, and
applicable with respect to elections held on or after that date.

(6)  Date request for application for ballots is received by the county board of

: elections.

(7)  The votet's party affiliation.

(8)  The date the ballots were mailed or delivered to the voter.

(9)  Whatever additional information and official action may be required by this

: Article.

(b)  The State Board of Elections may provide for the register to be kept by electronic data
processing equipment, and a copy shall be printed out each business day or a supplement printed
out each business day of new information.

()  The register of absentee requests, applications and ballots issued shall constitute a
public record and shall be opened to the inspection of any registered voter of the county within
60 days before and 30 days after an election in which absentee ballots were authorized, or at any
other time when good and sufficient reason may be assi gned for its inspeotion.

(d)  The State Board shall require the information in the official register provided for in
this section and the list required by G.S. 163-232 to be transmitted to the State Board. The State
Board shall adopt rules to implement this subsection, including frequency of transmittal.”

SECTION 4.10.(a) G.S. 1-267.1 reads as tewritter:

"§ 1-267.1. Three-judge panel for actions challenging plans apportioning or redistricting

State legislative or congressional districts; claims challenging the facial validity

of an act of the General Assembly.

(b)  Whenever any person files in the Supetior Court of Wake County any action
challenging the validity of any act of the General Assembly that apportions or redistricts State
legislative or congressional districts, a copy of the complaint shall be served upon the senior
resident superior courtjudge of Wake County, who shall be the presiding judge of the three-judge
panel required by subsection (a) of this'section. Upon receipt of that complaint, the senior resident
superior court judge of Wake County shall notify the Chief Justice, who shall appoint two
additional resident superior court judges to the three-judge panel of the Superior Court of Wake
County to hear and determine the action. Before making those appointments, the Chief Justice
shall consult with the North Carolina Conference of Superior Court Judges, which shall provide
the Chief Justice with a list of recommended appointments. To ensure that members of the
three-judge panel are drawn from different regions of the State, the Chief Justice shall appoint to
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the three-judge panel one resident superior court judge from the First through Fourth-Third
Judicial Divisions and one resident superior court judge from the Eifth-Fourth through Bighth
Fifth Judicial Divisions. In order to ensure fairness, to avoid the appeatance of impropriety, and
to avoid political bias, no member of the panel, including the senior resident supetior court judge
of Walke County, may be a former member of the General Assembly. Should the senior resident
superior court judge of Wake County be disqualified or otherwise unable to serve on the
three-judge panel, the Chief Justice shall appoint another resident superiot court judge of Wake
County as the presiding judge of the three-judge panel. Should any other member of the
three-judge panel be disqualified or otherwise unable to serve on the three-judge panel, the Chief
Justice shall appoint as a replacement another resident superior court judge from the same group
of judicial divisions as the resident superior court judge being replaced.

(b2)  For each challenge to the validity of statutes and acts subject to subsection (al) of this
section, the Chief Justice of the Supreme Court shall appoint three resident superior court judges
to a three-judge panel of the Superior Court of Wake County to hear the challenge. The Chief
Justice shall appoint a presiding judge of each three-judge panel. To ensure that members of each
three-judge panel are drawn from different regions of the State, the Chief Justice shall appoint to

each three-judge panel one resident superior court judge from the Eirgt-Second;-or FourthFirst
or Second Judicial Division, one resident superior court judge from the ighth Third

or Fourth Judicial Division, and one resident superior court judge from the Third;-Fifthor
SixthFifth Judicial Division. Should any member of a three-judge panel be disqualified or
otherwise unable to serve on the three-judge panel or be removed from the panel at the discretion
of the Chief Justice, the Chief Justice shall appoint as a replacement another resident superior
court judge from the same group of judicial divisions as the resident superior court judge being
replaced.

]
res

SECTION 4.10.(b) This section becomes effective January 1,2019,
SECTION 4.11.(a) G.S. 138A-10(a), as re-recodified by this act, reads as rewritten:

"§ 138A-10. Powers and duties.
(2)  TInaddition to other powers and duties specified in this Chapter, the Commission shall:

(6a)  Issue confidential recommendations to the State Board of Elections regarding
the.appropriateness of a criminal referral of camp aign finance violations.

1]

SECTION 4.11.(b) Article 2 of Chapter 138A of the General Statutes, as
re-recodified by this act, is amended by adding a new section to read:
"§ 138A-13.5, Recommendations Regarding Criminal Referrals of Campaign Finance
Vieolations.

Upon request by the State Board of Elections, the Commission shall offer confidential
recommendations regarding the appropriateness of a ctiminal referral for campaign finance
violations. The Commission shall employ staff to conduct an investigation. The investigation and
vote of the Commission on the recommendation shall be completed within 90 days of receipt of
the request from the State Board of Elections."

SECTION 4.11.(c) G.S.163-278.22, as re-recodified by this act, reads as rewritten:
u§ 163-278.22. Duties of State Board.
Tt shall be the duty and power of the State Board:

(7a) To request and receive confidential recommendations from the State Ethics
Commission regarding the appropriateness of a crimninal referral of campaign
finance violations.
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(8)  After investigation,—investigation and receipt of _the confidential
recommendations regarding the appropriateness of a criminal referral for
campaien finance violations, to report apparent violations by candidates,
political committees, referendum committees, legal expense funds,
individuals or persons to the proper district attorney as provided in
G.S. 163-278.27.

13

SECTION 4.11.(d) G.S. 163-278.27, as re-recodified by this act, reads as rewritten:
"§ 163-278.27. Criminal penalties; duty to report and prosecute.

(a) Any individual, candidate, political committee, referendum committee, treasurer,
person or media who intentionally violates the applicable provisions of G.S.163-278.7,
163-278.8, 163-278.9, 163-278.10, 163-278,11, 163-278.12, 163-278.13, 163-278.13B,
163-278.14, 163-278.16, 163-278.16B, 163-278.17, 163-278.18, 163-278.19, 163-278.20,
163-278.39, 163-278.40A, 163-278.40B, 163-278.40C, 163-278.40D, 163-278.40E, or
163-278.407 is guilty of a Class 2 misdemeanor. The statute of limitations as stated in G.S. 15-1
shall run from the day the last report is due to be filed with the appropriate board of elections for
the election cycle for which the violation occurred.

(al) . A violation of G.S. 163-278.32 by making a certification knowing the information to
be untrue is a Class I felony,

(a2) A person or individual who intentionally violates G.S.163-278.14(a) or
G.S. 163-278.19(a) and the untawful contributions total more than ten thousand dollars ($10,000)
per election is guilty of a Class I felony. :

(a3) The Board shall refer apparent violations under this section to_the State Ethics
Commission. The State FEthics Commission shall investigate and make confidential
recommendations to the Board regarding the appropriateness of a criminal referral for those
alleged violations, as provided in G.S. 138A-13.5, The Board shall not take actjon under
subsection (b) of this section for 90 days after the referral to the State Ethics Commission,

(b)  Whenever-Following receipt and consideration of the confidential recommendation
from the State Ethics Commission as provided in subsection (a3) of this section if the Board has
knowledge of or has reason to believe there has been a violation of arry section of this Article, it
shall report that fact, together with accompanying details,details and a copy of the
recommendation issued by the State Ethics Commission, to the following prosecuting authotities:

(1)  In the case of a candidate for nomination or election to the State Senate or

~ State House of Representatives: report to the district attorney of the

prosecutorial district in which the candidate for nomination or election
-resides;

(2) . Inthe case of a candidate for nomination or election to the office of Governor,
Licutenant Governot, Secretary of State, State Auditor, State Treasurer, State
Superintendent of Public Instruction, State Attorney General, State
Commissioner of Agriculture, State Commissioner of Labor, State
Commissioner of Insurance, and all other State elective offices, Justice of the
Supreme Court, Judge of the Court of Appeals, judge of a superior court, judge
of a district court, and district attorney of the supetior court: report to the
district attorney of the prosecutorial district in which Walke County is located,;

3 In the case of an individual other than a candidate, including, without
limitation, violations by members of political committees, referendum
committees or treasurers: report to the district attorney of the prosecutorial
district in which the individual resides; and

(4)  In the case of a person or any group of individuals: report to the district
attorney or district attorneys of the prosecutorial district or districts in which
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any of the officers, directors, agents, employees or members of the person or
group reside.
(¢)  Upon receipt of such a report from the Board, the appropriate district attorney shall
prosecute the individual or persons alleged to have violated a section or sections of this Article,
(@)  As a condition of probation, a sentencing judge may order that the costs incurred by
the State Board of Elections in investigating and ziding the prosecution of a case be paid to the
State Board of Elections by the defendant on such terms and conditions as set by the judge.”
SECTION 4.11.(¢) This section is effective January 31, 2019, and applies to referrals
of violations made on or after that date by the State Board of Elections to prosecuting authorities
pursuant to G.S, 163-278.27, as re-recodified by this act and amended by this section.

PART V. REPORT ON ABSENTEE BALLOT FRAUD INVESTIGATIONS

SECTION 5. By April 1, 2019, the State Board of Elections shall report and make
recommendations to the Joint Legislative Elections and Ethics Oversight Committee on absentee
ballot fraud, The report shall address all of the following: .

(1)  Efforts to identify and investigate instances of potential mail-in ballot
harvesting. ,

(2)  Data and statistics on the number of requests for mail-in absentee ballots, the
aumber of returned mail-in absentee ballots for the past five election cycles,
and any trends or patterns that appear analyzing those data and statistics.

(3)  Any other related matter identified by the State Board impacting voting
absentee ballot.

PART VI, EFFECTIVE DATE

SECTION 6.1. Consistent with this act, when re-recodifying as directed under this
act, the Revisor is anthorized to change all references to the Bipartisan State Board of Elections
and Ethics Enforcement to instead be references to the State Board of Rlections, State Ethics
Commission, or Secretary of State, as appropriate. The Revisor may modify statutory citations
throughout the General Statutes, as appropriate, and may modify any references to statutory
divisions, such as "Chapter,” "Subchapter," "Article," "Part," "section,” and "subsection"; adjust
the order of lists of multiple statutes to maintain statutory order; correct terms and conform names
and titles changed by this act; eliminate duplicative references to the State Boards that result from
the changes authorized by this section; and make conforming changes to catch lines and
references to catch lines. The Revisor may also adjust subject and verb agreement and the
placement of conjunctions, The Revisor shall consult with the Bipartisan State Board of Elections
and Ethics Enforcement, the State Board of Elections, the State Ethics Commission, and the -
Secretary of State, as appropriate, on this recodification. .

SECTION 6.2.a) Notwithstanding G.S. 163-19, 163-30, and 138A-7, as
re-recodified by this act, appointments to the State Board of Elections, county boards of elections,
and State Ethics Commission shall be made as soon as possible upon enactment of this act, and
no further appointments shall be required in 2019, other than to fill vacancies as may oceur. The
requirements of G.S. 163-19(f)(5) shall not apply to any member of the Bipartisan State Board
of Elections and Ethics Enforcement serving on the effective date of this act who is appointed to
the State Board of Elections in 2019, Tn making appointments to the State Board of Elections and
State Ethics Commission, any service on the Bipattisan State Board of Elections and Ethics
Enforcement shall be considered service for purposes of consecutive terms.

. SECTION 6.2.(b) Notwithstanding G.S. 163-27, the term of office of the Executive

Director of the State Board of Elections shall begin upon appointment, which shall be made as
soon as possible after the State Board of Elections’ initial meeting, and expire in May 2021.
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SECTION 6.3. Except as otherwise provided, this act is effective when it becomes

law, )
In the General Assembly read three times and ratified this the 12" day of December,

2018.

s/ Philip E. Berger
President Pro Tempore of the Senate

s/ Tim Moore
Speaker of the House of Representatives

VETO Roy Coopet
Governor

Became law notwithstanding the objections of the Governor at 3:38 p.m. this 27 day
of December, 2018.

s/ Sarah Lang Holland
Senate Principal Clerk
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Copteres

FOR IMMEDIATE RELEASE ‘PATRICK GANNON, PIG" -
Tuesday, November 27, 2018 email S

. State Board certifies most elections,” settles Hisé campaign finance matter.

RALEIGH, N.C. — The Bipartisan State Board of Elections & Ethics Enforcement on Tuesday unanimously
certified the results of most 2018 general election contests in North Carolina and settled a campaigh finance

issue with the committee of state Sen. Ralph Hise.

State Canvass

The State Board did not certify the results of the 9" Congressional District race. In his motion, Board Vice
Chairman Joshua Malcolm cited the Board’s authority under G.S. 163A-1180 as the reason for delaying

certification of that contest.

That statute gives the Board the authority to “take any other action necessary to assure that an election is
determined without taint of fraud or corruption and without irregularities that may have changed the

result of an election.”

The Board also did not certify the results of the following contests because of protests or recounts: N.C. House District
103 (Mecklenburg); N.C. District Court 26A Seat 2 (Mecklanburg); N.C, District Court 16B Seat 2 (Robeson); County
Commissioner Districts 2 and 4 (Lee); Board of Education District 2 (Pitt); Board of Education District 6 (Wayne); Sheriff
(Columbus); Tabor City Mixed Beverage (Columbus); Clerk of Superior Court (Rockingham); Sheriff (Montgomery).

Hise settlement

Also, the Board unanimously entered a settlement under which the Ralph Hise for NC Senate committee agreed to
“disgorge funds in the amount of $500, and reimburse the State Board in the amount of $4,000 for expenses incurred

in the course of its investigation” into campaign finance-related issues with that committee.

The State Board investigation began after Greg Flynn of Wake County filed a complaint regarding campaign finance
disclosure filings that were later amended by the committee, State Board Chalrman Andy Penry thanked Flynn for
bringing the issues to the State Board's attention, adding that the Board relies on the work of volunteers and watchdogs

to help hold public officials accountable.

All meeting documents -- including the settlement agteement, the canvass materials and audio of the meeting -- are

here.
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N®RTH CAROLINA

State Board of Elections & Ethics Enforcement

REVISED
NOTICE OF HEARING & STATE CANVASS

The Bipartisan State Board of Elections & Ethics Enforcement will hold a hearing and conduct State
canvass at a meeting beginning at 10:00 a.m. on Tuesday, November 27, 2018. The meeting will occur in
fhe Agency’s board room located on the Third Floor of the Dobbs Building, 430 N. Salisbury Street in

Raleigh. Public materials will post online: https./bit.[y/2Th29YT.

TENTATIVE AGENDA

Statement regarding ethics and conflicts of interest

G.S. § 163A-159(e)

County boards of elections vacancy appointments

G.S. § 163A-766(d)

Hearings
In re Ralph Hise for NC Senate

Canvass® .

G.S. § 163A-1172(c)

Consideration of fines for late or incomplete Statements of

Economic Interest
G.S. § 163A-190

Designation of Covered Boards and Commissions
G.S. § 163A-152(3), 30 NCAC 02 0101, ef seq.

Closed Session
G.S. § 143-318.11(a)(7), 30 NCAC 10D. 0403(b)

Adjournment

*Statewide canvass will not oceur prior to 11 am., consistent with G.S. § 163A-1172(c).

EXHIBIT
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Posted November 24, 2018
Revised November 26, 2018
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N@®RTH CAROLINA

State Board of Elections & Ethics Enforcement

SECOND REVISED
NOTICE OF HEARING & STATE CANVASS

The Bipartisan State Board of Elections & Ethics Enforcement will reconvene its meeting of
Tuesday, November 27 by teleconference at 10:00 a.m. on Friday, November 30 at the below dial-in:

Line; 415-655-0052
Code: 767-369-311

Any public materials will post online: https://bit.ly/2Th29¥T.

TENTATIVE AGENDA

Canvass of N.C. House 103, District Court 26A (Seat 2), District Court 16B
(Seat 2), and authentication of the count for Lee County Commissioner
(Seats 2 & 4), Pitt County Board of Education (Seat 2), and Wayne County
Board of Education (Seat 2).

G.S. § 163A-1172(c)

Closed Session

G.S. § 143-318.11(a)(7)

Adjournment

Posted November 20, 2018
Revised November 26, 2018
Revised November 29, 2018
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STATE OF NORTH, c,ARomNA IN THE GENERAL COURT OF JUSTICE
WD T4 I 73 SUPERIOR COURT DIVISION
WAKE COUNTY 17 CV8 15132

MALS Dy oo o
AN D5, 0.8.C.

~

K174
SAMUEL F, FURGIUELE; TR st
MARSHALL-C, ASHCRAFT, and
CONSTANCE I. ULMER
ORDER ISSUING WRIT OF MANDAMUS
Petitioner,
V.

THE NORTH CAROLINA STATE
BOARD OF ELECTIONS & ETHICS
ENFORCEMENT

Respondent.

THIS CAUSE wag heard by the tindeisigned Senjor Resident Superior Court Judge at the
12December 2017 Civil Session of Wake County Superior Court on  the 8 Decernber 2017
Petition for Writ of Mandamus submitted by Semmel F. Furgiuele, Jr., Marshall C. Asheraft, and
Constance J, Uluer (colteotively, the “Petitioners™), After roviewing the petition, the vecord, and
all other filings submitted by Petitioners and by the North Carolina State Boaxd of Blections &
Bthics, Bnfotcement {(“Respondent” or “State Board®), and after considering the afgunients of
couttsel for both parties, and nottng the waique clrowinstances of this case, it appears to the Court

that Petitioners are entitled to iminediate entry of & Writ of Mandanuus,

VINDINGS OF FACT

L On December 8, 2017, Petitioners, thyee prevailing candidates for elsotion to the Boone
Town Council, filed  Petition for Wit of Mandamus and Moation for Bxpedited Hearing under
N.C. Gen. Stat, §§ 163-22 and 163-182.14. Petitioners sought to compel the State Board fo
direct, through its executive ditector, that the Watanga County Board of Blections (“Watauga
Board”). imthedidtely {ssue cettificates of slection to Petitioners pursuant to N,C, Gen. Stat, §
163-182.15(a).
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2, Elections in North Carolina are.conducted under the general supervision of gubernatarial
——-appointees-to-flie State Board, who-oversée an executive difeotol wid AgEHCY stafl located T
R@I@igh; The State Bodrd 4lso afipoints metnbets of counly boards of eloctions, who administer
elections across the $tdte, See N.C. Gen, Stat, § 163-22,

3, Since June 1, 2017, the State Board has lacked weated membors due to ongoing
proceedings in Cooper v, Berger, ef al,, 17 CVS 5084 (now on appeal as 52 PA 17-2), thongh
slections operations have continved under statute and as provided. under special orders entered

by the Suprems Court,

4. The Watauga Board.administered an election for the Town of Boone that inchuded voting
by mail, eatly voting at designated oite~stop locations, and voting on Blection Day (Noveinber 7,
2017).  EBatly voting in Wataygs County was conducted in accord with a one-stop
implementation plan established by the Supetior Contt of Wake County on Octobar 13, 2017 in
" Anderson v, State Bd, Of Elections and Ethios Enforcement, 17-CV8-12072. The plan inclnded
an edtly voting site at the Appaldchian State University (ASU) campus. L

5, Pollowing the election, the Watauga Board canvassed tesulls #n n meeting held
November 17, 2017, as provided by Gen. Stat. § 163-182.5, Canvassed results confirmed that

Petitioners received the niost votes in thelr respective contests,

6, Oﬁ November 16, 2017, Anne-Mare Yates, a registered voter in Watauga County, timely
. filed an election protest with the Watauga Board under N.C. Gen, Stat, §163-182,9, seeking “[t]o
nullify the 2017 Town of Boone Municipal Elections and hoeld a new election” on the basis that
insuffictent notice was given regarding the mandated one-stop site an ASU’s campus, The
Wataiga Board found that there was so probable. cause of an itiegularity and nnanimously
distissed Ms. Yates” protest by a written order filed November 21,2017, On the same date, Ms,
Yates, through counspl, filed a Notice of Appeal with the Watauga Board and purported to file an
Blection Protest Appeal with fhie State Board, Counsel for the State Board immediately notified
Ms, Yates® ovunsel, Nathan Miller, that, in the abseuce of a ssated State Board, proper appeal
lies with the Supetior Court of Wake County, The letter also indicated applicable deadlines, M.



Miller subsequently disputed the same and contended his elient wag entitled to a ruling by seted

" memibers of fis State Board hefore any subsequent proceeding, and, following réoeipt of filfngs
in the instant case, he indicated to Respondent that he considered his olient to be a necessary

party To this action but filed no motions and did not appear.

CONCLUSIONS OF LAW

7. In the absénoe of appoluted and sworh members of the State Board, decisions of the
county hoards of elections on slection protests under Article 15A of Chapter 163 of the General
Statutes axe final and lack any additional administrative progess, Appeal from.any such decision
lies with. the Buparior Court in Wake County within the deadline specified in N.C. Gen, Stat, §

163-182.14(b). All applicable deadlines govetning Ms. Yates’ protest have run, and no appeal s |

naw pending.

8, Under the unigue and narrow cirommstance of a.vacant State Board, the agency’s inability
to resolve petitions and act ofr other statutotily mandated matters are effectively denials from
which review by this Court may be sought. The Coutt ks inherent suthority to supply necessary
reliof to parties whose legal iights dre sffected by a vacant State Board and to preserve fhe

untforn and, orderly operation of elections administration,

9. The deadline for delay of issuance of certifications of election in N.C. Gen, Stat. § 163~
182.15(a) has expired. The Wataugs Board has not issued certificates of election to the
" Petitiohers and must now do so in the absence of a pending protest and lucking any stay entered
by the Superior Court in " Wake County, N.C. Gen, Stat. §§ 163-182,15(a), 163-182.15(=)(2), and

163-182.15)(3).

10,  Mandamus is proper in this case, Petitioners have establislied a cloar legal right to the
immediate issuanoe of cetlificates of eleotlon under the present citeumstances, and the State
Board, theugh vacant, is obligaied to effectuate the administration of elections in comnformity
with law, Mandatmus ditected at the vacant State Board ig appropriate and may be exeouted Sy

the agonoey’s sxseuntive director,



IT IS THEREFORE ORDERED fhat:

I The Petltion for Writ of Mandamus is GRANTED,

2 The State Board of Blections & Ethics Enforcemént, by and-through ifs executive
director, shall direct the Watauga Bedtd.of Elections fmmediately to Issue certificates. of

elections to the prevailing candidates for Boone Town Council,

o
‘This the . \*¢ day of Decembet, 2017,

Paul C. Ridgeway  \ 3
Senior Resident Superior Cougfudge -

00433901



CERTIFICATE OF SERVICE

The undersigned attorney for Petitioners hereby certifies that on this day the foregoing
Order Issuing Wit of Mandamus was served upon the Noxth Carolina State Board of Elections
& Ethics Enforcement by hand delivery and by email at the addresses below.

Mz, Josh Lawson

(eneral Counsel

State Board of Elections & Ethics Enforcement
Third Floor, Dobbs Building

430 N. Salisbury St.

Raleigh NC 27611

joshua.Jawson@ncsbe.gov

James Bernier

NC Department of Justice
114 W. Edenton Street
Raleigh, NC 27603
bernier@ncdoj.gov

This the 1) ™ day of AQ[ gmﬁjﬂ_},zow.

S4bra J. Faires ./
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